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IN THIS ISSUE 


@ A succinct reference outline, in the form of a “guide,” to the 1954 
National Labor Relations Board jurisdictional standards has been prepared by 
Bernard Samoff, Chief Field Examiner, NLRB, Philadelphia. It presents the 
current standards applied by the Board. This article begins at page 667. 















@ Paul A. Brinker, chairman of the Economics Department of the 
University of Oklahoma, has used the dissenting opinions of NLRB Member 
Murdock to demonstrate the changes that have occurred in NLRB policy since 
new appointments to the Board have been made by the present federal Administra 
tion. See page 671. 
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IN FUTURE ISSUES 


@ Ever since the passage of the Taft-Hartley Act in 1947, employers 
and unions have been attempting to remove proceedings in state courts to federal 
courts. They have met with varying degrees of success. Robert W. Gilbert, a 
labor attorney practicing on the West Coast, discusses illustrative examples of 
_removal and remand under the Taft-Hartley Act. 










6 A federal mediator will show how it is possible to render services 
of value beyond contract negotiations which will create better labor-management 
relations. 
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the Economy 





Cost of Living UP. The Consumer Price Index for September, 1956, like wages, 
reached an all-time record high and stood at 117.1 per cent 
(1947-1949 100). Prices were higher for all major groups of 
goods and services except for food, which remained at the 
August level of 113.1 per cent. The Consumer Price Index for 
September was 0.1 per cent above its previous peak high of 
July, 1956, and 1.9 per cent higher than in September, 1955. 
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Construction NO CHANGE. Expenditures for new construction in Sep- 
tember continued at the record annual rate reached this past 
July of $44.5 billion (seasonally adjusted). Private dwelling 
units started (seasonally adjusted) declined to an annual rate of 
one million units after remaining relatively stable for a number 
of months at the rate of 1.1 million. Value of construction con- 
tract awards declined slightly from the August total to about 
the level of August, 1955. 
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Strikes 


industrial 
Production 


INDEX, 1947-49100 


DOWN. There was a drop in work stoppages during the 
month of August as compared with July. There were 350 
stoppages which had begun in August as compared to 400 in 
July. About 125,000 workers were involved in the new 
stoppages in August as compared to more than 620,000 in July 
In all, 550 strikes were in effect during the month, unchanged 
from July. They involved a total of 725,000 workers. Man- 
days of idleness were 3.2 million in August while the man-days 
of idleness in July were as high as 13.6 million due to the effects 
of the steel strike 


UP. The index of industrial production (seasonally adjusted) 
increased in September to 144 per cent of the 1947-1949 average 
—back up to the record !evel established in late 1955. Most 
of the two point increase over August was attributable to sharp 
increases in steel production and iron ore mining 
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Prices 
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UP. Average prices of industrial commodities continued to 
rise from mid-September to mid-October. Prices of coal, fuel 
oil, paints, paper, chemicals and textiles have advanced in 
recent weeks. Farm product prices have declined somewhat, 
reflecting mainly decreases in livestock prices as marketings 
have expanded seasonally. Corn prices also declined, as is 
customary during the harvesting season during September. 


UP. Total employment was at a record high for September 
and stood at 66.1 million, although dropping seasonally by some 
700,000 over the month. Nonfarm employment as measured by 
the Bureau of Labor Statistics rose by 250,000 to reach an 
all-time high of 52.1 million. The increase was due mainly to 
fall expansion in school staffs and trade and food manufactur- 
ing. Unemployment declined to two million in September, the 
lowest in three vears. State insured unemployed decreased to 
one million. 
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Manufacturing UP. Factory production workers earned $2 an hour for the 


first time in history, while the average weekly earnings set a 
Wages and record at $81 in September. Hourly earnings were up in all 
Hours manufacturing industries. The workweek was generally longer 
by about 0.3 hours over August and was 40.5 hours, which is 
a bigger pickup than is usual for September. 
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Stock NO CHANGE. Stocks varied quite a bit between the third 
1 week in September and the third week in October. Industrials 
Prices on the Dow-Jones averages still came out at about 485 after 
having dipped to 465 at the end of September. Rails dipped 
similarly, to 150, but were back to 160 by mid-October. Utilities 
moved characteristically and were as low as 64.5 at the end of 
September but returned to 66 by the third week in October. 
The Securities and Exchange Commission’s composite 
index, showing closing prices of 256 stocks on the New York 
Stock Exchange, in September was down to 341, which was 
a drop of about 10 per cent (1939 100). 
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Decisions of Courts and 
Administrative Agencies 








COURTS AND NLRB DISAGREE—An employer, de- 
pending upon what federal circuit he is in, may not be guilty 
of refusing to bargain when he pushes proposals to the point of 
negotiation breakdown, The policy of the NLRB has been to 
view insistence upon workers’ approval of contracts and strikes 
as a refusal to bargain. The Fourth Circuit has affirmed the 
Board’s position in the past, but the Sixth Circuit has not. Just 
recently, an Ohio manufacturer was allowed to unconditienally 
insist on the employees’ strike approval as a contract condition. 
The court held that a strike ballot was a “compulsory” bargain 
ing subject and a “proposal” was no different from a “no-strike 
clause” which the Board in the past has held to be within the area 
of compulsory negotiation —NLRB v. Borg-Warner Corporation, 
31 Lasor Cases § 70,210. 


UNION SHOP DISCHARGES~— Railroad employees were 
held to be lawfully discharged under a union shop agreement 
between the road operator and a union. These workers were 
members of a rival union, A system board of adjustment, which 
existed by virtue of the union contract and under the Railway 
Labor Act, held that the new union to which the fired railroaders 
belonged was not one “national in scope” as required by the 
Railway Labor Act. The finding of the board was binding upon 
the court.—Miller v. Gilliece, 31 Lasor Cases {| 70,216. 


REPRESENTATION AND RECOGNITION— In its ree 
ognition demand as the representative of an alleged majority of 
employees of a machine shop, a union included a copy of its elec 
tion petition. This petition alleged authorization by 30 per cent 
of the workers. This led the employer to believe that the union 
in fact did not represent a majority of his workers because the 
petition stated that there were but 30 employees when in fact 
there were 41. The National Labor Relations Board held that 
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the employer’s refusal to bargain was in good faith and based 
on his doubt that the union represented a majority of his em- 
ployees.—Lanthier Machine Works, CCH Lasor Law Reports 
(Fourth Edition), Volume 5, § 54,071. 


STATE “PUBLIC UTILITY” SEIZURE—*Close consti- 
tutional questions in general are, of course, to be determined by 
the upper courts.” So saying, a Missouri trial court declined to 
hold the seizure provisions of the state public utility labor dispute 
law unconstitutional. The governor had seized a struck utility 
as a result of a labor dispute and the court enjoined the strike 
under the state statute —Missouri v. Oil, Chemical & Atomic Work 
ers, 31 Lapor Cases { 70,237. 


DUES DELINQUENCY—Both a union and an employer 
were found guilty of unfair labor practices in the firing of a 
worker who was behind in his union dues payments. The union 
requested his discharge and the employer acquiesced even though 
the union contract contained no union shop clause making union 
membership a condition of continued employment, The adminis 
trative decision of the NLRB general counsel did not equate an 
open shop with a union shop. The discharge was an unfair labor 
practice where there was nothing but an open shop.—General 
Counsel Decision No. K-668, CCH Lazor Law Reports (Fourth 
Edition), Volume 5, § 54,103. 


CIRCUMSTANCES ALTER CASES—Ordinarily, the act 
of swearing may be a valid ground for discharge. However, the 
unlawful discharge of an employee for union activity was con- 
sidered “foreseeable provocation,” and vulgar language under 
those circumstances was held not to justify a denial of reinstate- 
ment, held the NLRB recenily.—Reeves Brothers, Inc., CCH 
Lazsor Law Reports (Fourth Edition), Volume 5, § 53,973. 


EMPLOYEES UNFAIR LABOR PRACTICE—A New 
York cigar maker was forced to close down his factory by a 
dissident group of his employees in their efforts to prevent him 
from bargaining with their union, with which they were dissatis 
fied. The employer brought an action to enjoin the “wildcat” 
picketing of these employees. They claimed that the state law 
prohibited labor injunctions and further that only the NLRB had 
jurisdiction over this matter. A state court thought otherwise on 
both points. The LMRA divided unfair labor practices into two 
categories only: those committed by employers and those com- 
mitted by unions, The court held that the Board had no juris- 


diction to enjoin violations of a “no-strike”’ clause by individual 


November, 1956 @ Labor Law Journal 





workers by reason of this. In addition, the court held that this 
controversy was not a labor dispute within the state’s anti-injunc- 
tion prohibition and that “Our state courts inherently and tradi 
tionally have equitable jurisdiction to enjoin violations of 
contractual obligations where such threaten to cause serious 
injury, irrespective of federal legislation.”—Parodi Cigar Company 
v. Gaeta, 31 Lapor Cases {| 70,226. 


JUDICIAL AND ADMINISTRATIVE CONFLICT 
“There was to be no talking among employees during working 
hours about joining a union.” A National Labor Relations Board 
trial examiner decided that this constituted a “no-solicitation” 
rule, but that the rule illegally discriminated against union activ 
ities because there was no rule preventing employees from talk 
ing generally while working. However, the Board held that such 
a statement explaining the employer's position did not establish 
a “no-solicitation” rule and that a firing for breaking this rule 
could not be an unfair labor practice, as none existed. The Sev 
enth Circuit disagreed with both administrative determinations. 
This court held that since the NLRB general counsel agreed that 
the employer made the statement, the Board was estopped from 
saying that there was no ban on union solicitation conversations. 
The court held that a “no-solicitation” rule existed and that it 
was not invalid because it permitted other talking. The em- 
ployee was lawfully discharged for violating the rule—NLRB v 
Milwaukee Electric Tool Corporation, 31 Lasor Cases § 70,232. 


CONTRACT SETTLES ISSUES—A\fter settling a labor 
dispute with a picketing union by resuming payment of dues as 
union members and entering into a new agreement, a class action 
was brought by owners of funeral homes to determine whether 
the unionization of part owners, partners or supervisory and man- 
agerial employees was a lawful and proper union objective. The 
organizational drive was effectuated by peaceful picketing and 
was legal. An Illinois appellate court refused to review the 
matter as the dispute was settled and no longer was alive. The 
court said it would not decide “moot” or “abstract” questions 
even as a guide to future litigation; thus, the issue was laid to 
rest.—Collins v. Barry, 31 Lapor Cases {| 70,121. 


JURISDICTIONAL CLAIMS—A midwestern carpenters 
union was found by the NLRB to have provoked a work stop- 
page because its claim to the disputed work of erecting wooden 
storage tanks was not heeded by a subcontractor hired for that 


purpose. The subcontractor’s employees were members of a 
coopers union which was certified as the bargaining agent of the 
employees. The carpenters union induced the employees of other 
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contractors on the construction job to strike in a concerted stop 
page with the object of forcing the assignment of the work to 
the carpenters instead of the coopers. The tanks were erected by 
the coopers, When the carpenters were charged with unfair labor 
practices, their defense was that the strike had ended and the 


tanks were erected. The 


soard rejected the “mootness” of the 


jurisdictional claims as there was no evidence that the parties 
had adjusted their dispute. The Board found the carpenters in 
violation of Section 8(b)(4)(D) of the NLRA.—Carpenters, Local 
60, CCH Lasor Law Reports (Fourth Edition), Volume 5, 


| 54,068. 


Supreme Court's Labor Record 

The United States Supreme Court con- 
vened for its one hundred sixty-sixth term 
and held its first session of the October, 
1956 term on October 1. In a flurry of 
activity, the Court has already undertaken 
to review some labor cases in addition to 
those it carried over from the previous 
term. It is impossible, of course, to predict 
what the justices will do in any pending 
case, but more often than not observers 
predict the Court’s future course of action 
based on its past decisions. 

During the term which ended last June, 
the Court heard argument on 123 cases; 
it decided 103 of these cases in 82 “opin- 
ions of the Court” and 18 by per curiam 
decisions and orders. One case was set 
down for reargument and another was con- 
tinued. In addition, there were 19 concur- 
ring opinions written by different justices. 
Justices Douglas and Black joined by Chief 
Justice Warren, as a group, dissented some 
14 times. In 11 of these dissents they were 
the sole dissentors and on three occasions 
they were joined by Justice Clark. The 
Court stood divided, five to four, in 13 
cases and four to three in one case. 

Much, if not all, of the state and federal 
regulation of labor relations is legislatively 
created law implemented by administrative 
law rule-making. The role of the Supreme 
Court as the highest appellate body is 
decisive in the interpretation of these laws 
and the enforcement of the decrees of the 
administrators charged with effectuating 
state and federal labor policy. 

Labor decisions figured as key issues 
decided by the Court in its recently con- 
cluded term. In Bernhardt v. Polygraphic 
Company, 29 Lapor Cases §[ 69,689, the Court 
reversed and remanded a Second Circuit 
decision. The issue involved an arbitration 
provision appearing in an employment con- 
tract. The matter was removed to the 
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federal courts on the basis of diversity of 
citizenship. The Court’s decision was writ- 
ten by Justice Douglas and held the matter 
of enforceability of an arbitration clause 
to be governable by the law of the state 
in which the employee resides and works 
rather than by the law of the state in which 
the contract was entered into. Justice 
Frankfurter concurred, and Harlan con- 
curred in part with the Court and in part 
with Justice Frankfurter. Burton, however, 
dissented. (See 7 Lapor Law JourNAL 365 
(June, 1956) and 7 Lasor LAw JourNAL 636 
(October, 1956).) 

A California Supreme Court decision that 
membership in a subversive party con- 
stituted “just cause” for the discharge of 
an employee under a union contract was 
not subject to review by the Court. The 
decision involved only the state court's 
construction of a union agreement, and the 
Supreme Court held that no federal issue 
was .raised and dismissed the case. (Plack 
v. Cutter Laboratories, 30 Laspor Cases 
§ 70,002.) Justice Clark delivered the opin- 
ion of the Court, and Justices Douglas, 
Black and Warren dissented. On the sub- 
ject of non-Communist affidavits and non- 
compliance with NLRA filing requirements, 
the Court reversed a Sixth Circuit decision 
in which an employer was allowed to show 
during the course of an NLRB unfair labor 
practice hearing that the Board lacked 
jurisdiction because of the non- 
compliance with Section 9(h) of the NLRA 
requiring filing of such affidavits by officers 
of the labor organization. The NLRB 
“constitutional test” of who was an officer 
was affirmed by the Court, also. (NLRB v 
Coca-Cola Bottling Company of Louisville, 29 
Lapork Cases § 69,777.) Justice Frankfurter 
wrote the opinion of the Court. 
Lapor LAw JourNnat 243 (April, 1956).) 

The Court was called upon in another 
case to examine the meaning of the word 


union’s 


(See 7 
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“representative” as used in the LMRA. 
The Court held that the president and 
principal negotiator of a longshoremen’s 
union was a “representative” within the 
meaning of the act, and that he was barred 
from accepting money gifts from an em- 
ployer. (U. S. v. Ryan, 28 LagBor CAsEs 
{ 69,341, reversing the Second Circuit.) 
Clark wrote the opinion of the Court in 
this instance. (See 7 LasBor LAw JouRNAL 
243 (April, 1956).) 

The right to strike was the subject of an 
important Supreme Court decision in Mastro 
Plastics Corporation v. NLRB, 29 Laspor 
Cases { 69,779. The Second Circuit had en- 
forced an order of the NLRB directing the 
reinstatement, with back pay, of employees 
who engaged in a strike. The Board held 
that the “loss of status” provisions of the 
NLRA applied only to economic strikers. 
In this case the strikers were striking 
against an employer’s unfair labor prac- 
tices. The “loss of status” provision bars 
from employees who strike any of the 
remedial processes afforded by the act if 
the workers engage in a strike during the 
“cooling off” period prior to the termina- 
tion of a collective bargaining agreement. 
The employer contended that the collective 


bargaining agreement has a “no-strike”’ 


clause, and the employees were estopped 


from striking because of this. The Court 
held otherwise—that the employees’ right 
to strike was not waived in the event of 
the employer’s unfair labor practices. Jus- 
tice Burton wrote the opinion of the Court, 
from which Justices Frankfurter, Harlan 
and Minton joined in dissent. (See 7 LaBor 
Law Journac 393 (July, 1956).) 

in deciding NLRB v. Babcock & Wilcox 
Company, 30 Lasor Cases { 69,911, the Court 
determined two other similar cases, NLRB 
v. Seamprufe, Inc., 28 Laspor Cases { 69,209, 
and NLRB v. Ranco, Inc., 28 Lapor CASES 
{ 69,188. All involved the right of an em- 
ployer to ban nonemployee organizers from 
company The NLRB policy in 
this matter was reversed. The Board had 
found that it was unreasonably difficult for 
union organizers to reach the employees 
away from company-owned premises. The 
Supreme Court held that although an em- 
ployer may not affirmatively interfere with 
organization, the union may not always 
insist that the employer aid organization 
The proper adjustment rests with the Na- 
tional Labor Relations Board, but here it 
failed to make a distinction between em- 
ployee organizers and nonemployee organ- 
izers. Justice Reed delivered the opinion 
of the Court. The key to the issue was the 


property. 
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accessibility of the employees to commun 
cation, for where reasonable attempts of 
nonemployees to communicate with unor- 
ganized workers through usual channels 
fail, the right to exclude them from com 
pany property yields, the Court said, to the 
extent that it permits communication on 
the right to organize. (See 7 LaBor Law 
JourNAL 362 (June, 1956).) 

The Court also handed down 
on the question of what was good faith in 
collective bargaining. The most important 
to some will be the Court’s decision in the 
area of what is currently being called 
“ability to pay,” where an employer resists 
the demands made for higher wages on the 
basis that he claims an “inability” to pay 
but refuses to produce any evidence to 
substantiate this contention. The Court has 
ruled that every case of such nature must 
turn on its particular facts but that it may 
be incumbent upon the party pleading “in- 
ability” to introduce “reasonable” proof of 
this claim. The majority opinion written 
by Justice Black in NLRB v. Truitt, 30 
Lapor Cases {[ 69,932, said: “We think that 
in determining whether the obligation of good 
faith in bargaining has been met the Board 
has a right to consider an employer's refusal 
to give information about its financial status.” 
The dissenting justices—Frankfurter joined 
by Clark and Harlan who concurred in 
part and dissented in part—declared that 
“Good faith means more than merely going 
through the motions of negotiating: 

Sut it is not necessarily incompatible with 
stubbornness or even with what may seem 
to an outsider to be unreasonableness.” 
The Court reversed the Fourth Circuit. 
(See 7 Lasor LAw Journat 391 (July, 1956) 
Lapor Law Journat 650 (October, 


decisions 


and 7 
1956).) 

The adoption of the Taft-Hartley amend- 
ments to the National Labor Relations Act 
making “union shop” agreements unlawful 
only where there are specific laws to the 
contrary has given rise to a number of laws 
passed by the states generally called “right- 
to-work” laws and which unions have 
termed “right-to-wreck” laws. In 1951 a 
voluntary union shop amendment to the 
Railway Labor Act was passed. Employees of 
a railroad, who were not members of a 
union which had a bargaining agreement 
containing such a union shop clause, brought 
an action in which they claimed that the 
provision of the Railway Labor Act violated 
Nebraska’s “right-to-work” constitutional 
provisions. The Railway Labor Act pro- 
vides, the Court held, that notwithstanding 





the law of any state, a carrier and a labor 
organization may make an agreement re- 
quiring employees to become members of 
a labor organization. The Court held this 
to be permissive in nature, and since the act 
did not compel or require carriers and 
employees to enter into union shop agree- 
ments, the Railway Labor Act’s union 
shop provision was constitutional. The 
Court’s opinion was unanimous and, writ- 
ten by Douglas, was concurred in by an 
opinion by Justice Frankfurter. (Railway 
Employees’ Department v. Hanson, 30 LABor 
Cases 7 69,961. Sec 7 Laspor Law JourNAL 
455 (August, 1956).) 


One of the knottiest problems to face 
the Court was the extent of state jurisdic- 
tion to enjoin picketing. The Court in one 
case determined that a state court did not 
have jurisdiction to enjoin union members 
from picketing and otherwise interfering 
with a railroad’s “piggy-back” operations. 
This was a system by which the railroad 
transported loaded trucks and trailers over 
its lines. The NLRB had exclusive jurisdic- 
tion and state jurisdiction was pre-empted. 
(Local No. 25, Teamsters v. New York, 
New Haven & Hartford Railroad Com- 
pany, 29 Lapor Cases § 69,667.) This Court 
decision reversed a decision of the Su- 
perior Court of Massachusetts. (See 7 
Lasor LAw JourNAL 584 (September, 1956).) 
Also, a state court could not enjoin peace- 
ful picketing undertaken by employees and 
their union for the purpose of obtaining 
recognition of that union as the employee’s 
bargaining representative. The union had 
authorization cards signed by a majority 
of the employees of the picket plant. The 
Court held that even though the union had 
failed to file any data or affidavits required 
by the NLRA, the mere fact that the labor 
organization had no right to seek certifica- 
tion from the Board does not negate or 
eliminate the applicability of the National 
Labor Relations Act. The employer and 
the state, as well as the union, are subject 
to the act and the state is still pre-empted 
from regulation in the field of interstate 
commerce which is within the exclusive 
jurisdiction of the Board. (United Mine 
Workers v. Arkansas Oak Flooring Company, 
30 Lasor Cases § 69,907.) This decision 
of the Supreme Court, handed down by 
Justice Burton, reversed the Supreme Court 
of Louisiana. Justice Frankfurter dissented. 


However, the Supreme Court did hold 
that a state may enjoin a union’s conduct 
which was an unfair labor practice within 
the meaning and coverage of the federal 
law if that conduct was violent and threat- 
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ened property damage, This question, which 
was answered for the first time by the 
Court last term, was Automobile H’orkers 
v. WERB, 30 Lasor Cases § 70,000. With 
this decision the Court erased a large part 
of the “exclusiveness” of NLRB juris 
diction and modified the application of the 
“pre-emption” doctrine. The decision stands 
either as an exception or as a conflict to the 
position of the Court in the Weber and 
Garner cases. The majority opinion, written 
by Justice Reed, held that the dominant in- 
terest of the state in the prevention of 
violence and property damage cannot be 
questioned and the fact that a union com- 
mits an unfair labor practice under the 
federal law while engaging in activity clearly 
within the police power of the state does not 
prevent the state from taking steps to pre- 
vent this violence. (See 7 Lapor Law 
JournaL 599 (October, 1956).) There were 
among them the Chief 
declared that the Court 
was allowing a duplication of remedies 
governing the same conduct which it had 
previously disallowed in the Garner case 


three dissenters, 
Justice. They 


“exclu 
Labor 


State court power versus the 
sive” jurisdiction of the National 
Relations Board appears to be among the 
chief still before the Court in this 
current term. Last May the Court granted 
certiorari to the California Supreme Court 
The California 


issues 


dealing with this problem. 
court had held that a state 
award damages and enjoin picketing for a 
closed shop by.a union against an employer 
as an unfair labor practice under the Na 
Labor Relations Act. However, the 
picketing did not violate any state law 
and the NLRB had declined to 
its jurisdiction over these parties, but under 
repre- 


court could 


tional 


exercise 
its “jurisdictional yardsticks,” in a 

(San Diego Trades Counci 
v. Gorman, 29 Lapor CAses § 69,642.) The 
Court will have, in addition, an opportunity 
to establish the position to be assumed by 
its decision in the Automobile Workers case 
when it reviews the problem created by the 
yardsticks of the National 
Soard, when its juris- 
diction is invoked. This has created a 
“jurisdictional no-man’s land.” The Court 
noted jurisdiction in an appeal taken from 
Utah Supreme Court, 
Guss, d.b.a. Photo Sound Products Manu 
facturing Company v. Utah Labor Relations 
Board, 30 Laxpor Cases § 69,924. A 
court had entertained an_ unfair 
practice proceeding under state law after 
jurisdiction had been declined by the NLRB 


sentation case. 


self-imposed 
Labor Relations 


a decision of the 


State 


labor 
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By BERNARD SAMOFF, Chief Field Examiner, NLRB, Fourth Region 





The views expressed herein are the 
author's, and must not be taken as 
the official pronouncement of either 
the NLRB or its general counsel. 





ya succinct and quick-reference out- 
line is intended to assist in handling ques- 
tions which may arise concerning the assertion 
of jurisdiction by the NLRB. The infor- 
mation set forth below begins with the 
jurisdictional standards first announced in 
July, 1954, and brings these standards up 
to date. A topical structure is utilized 
in order to identify the principal categories 
established by the standards. Following 
each heading and description of the salient 
elements of the standard are illustrative 
citations. Obviously, if the jurisdictional 
question cannot be readily answered by ref- 
erence to this guide, the cited cases should 
be consulted. In view of the critical signifi- 
cance of the facts developed in each case, 
it is suggested that cases be checked as care- 
fully as possible in order to determine which 
standard, if any, applies. This outline is 
intended for operational utility and is tail- 
ored for ready access. 

No effort is made to include a compre- 
hensive list of all jurisdictional cases, nor 
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does the guide attempt to offer any explana- 
tion for changes which have occurred since 
the standards were first established. This 
is essentially a special-purpose tool designed 
to help those who are regularly called upon 
to answer NLRB jurisdictional questions. 


(A) Intrastate Enterprises and Multistate 
Standards 


Intrastate enterprises 

(1) Direct inflow standard—An enterprise 
which receives goods or material from out 
of state, valued at $500,000 or more 


(2) Direct outflow standard—An enterprise 
which produces or handles goods and ships 
such goods out of state, or performs serv- 
ices outside the state in which the enterprise 
is located, valued at $50,000 or more annually. 

(3) Indirect inflow standard—An enterprise 
which receives goods or materials from 
other enterprises in the same state which 
those other enterprises received from out of 
state, valued at $1 million or more annually. 


(4) Indirect outflow standard—An enter- 
prise which furnishes services 
valued, regardless of their use, at $100,000 
or more annually, to other enterprises com- 
ing within subparagraph (2) above, or to 
public utilities or transit systems, or instru- 
mentalities or channels of commerce and 
their essential links, which meet the juris- 


goods or 





dictional standards established for such 
enterprises. (Whippany Motor Company, Inc., 
115 NLRB, No. 11; Hoosier Fence Company, 
Inc., 115 NLRB, No. 13; Madison County 
Construction Company, 115 NLRB, No. 99; 
Cf. G. C. McBride Company, 110 NLRB 1255; 
F. M. Reeves and Sons, Inc., 111 NLRB 186.) 


Where the employer constructs state high- 
ways and bridges pursuant to contracts with 
the State of New York, and the value of 
his services exceeds $100,000 annually, the 
Board asserts jurisdiction upon the indirect 
outflow standard since, “the construction of 
state highways and bridges which themselves 
constitute essential links in channels of in- 
terstate commerce, affects commerce within 
the meaning of the Act.” (Madison County 
Construction Company, 115 NLRB, No. 99.) 


On the basis of an indirect outflow of 
$100,000 annually, the Board asserted juris- 
diction over a public stockyard because its 
operations constituted a link in the chain 
of interstate commerce. (Peoria Union Stock 


Yards Company, 116 NLRB, No. 30.) 


Without passing upon the issue as to 
whether legal title to materials remained in 
the consignor or passed to the employer 
engaged in manufacturing women’s apparel, 
the Board finds that the employer is not 
engaged in selling the finished 


products 
which he manufactures but in processing 
them for other intrastate firms, and, since the 
indirect outflow is less than $100,000, jurisdic- 
tion was not asserted. (Vogue Craft, 111 


NLRB 220.) 


Multistate standards 


An establishment other than retail which is 
operated as an integral part of a multistate 
enterprise, and 


(1) The particular establishment 
meets any of the foregoing standards (A) (1), 
(2), (3) or (4), or 

(2) The direct outflow of the entire enter- 
prise amounts to $250,000 or more annually, or 


(3) The indirect outflow of the 
enterprise amounts to $1 million or more 
annually. (Jonesboro Grain Drying Coopera- 
tive, 110 NLRB 481; The Ransom and Ran- 
dolph, 110 NLRB 2204; Texas Construction 
and Material Company, 114 NLRB, No. 71; 
Crenshaw’s Inc., 115 NLRB, No. 217; “M” 
System, Inc., Mobile Home Division, Mid- 
States Corporation, 115 NLRB, No. 209.) 

Where the indirect outflow sales are twice 
removed from interstate commerce, and the 
remaining indirect outflow sales are insuf- 
ficient to meet the $100,000 minimum, juris- 
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involved 


entire 


diction was not asserted over an employer 
engaged in buying, selling, contract hauling 
and spreading of manure and gypsum. (0. 
B. Brown Fertilizer Company, 110 NLRB 
1912; McDonald, McLaughlin & Deane, 110 
NLRB 1340; Mast Lumber Company, Inc., 
111 NLRB 18; W. A. Swanson Logging Com- 
pany, et al., 111 NLRB 495; Lucky Star 
Roofing Products Corporation, 114 NLRB, No. 
61.) 

Where an employer placed orders within 
the state but received merchandise from 
points directly outside the state, and where 
taxes, freight and other costs are included 
in the cost of the merchandise, the Board 
finds the direct inflow standard of $500,000 
is met because the Board includes the value 
of the above items in determining the value 
of goods shipped directly from outside the 
state. (V. Paturzo, Brother & Son, Inc., 114 
NLRB, No. 170; International Association of 
Bridge, Structural & Ornamental Iron W ork- 
ers, AFL, Local Union No. 84 (Buie Building 
Material Company), 112 NLRB 1059.) 


Where an employer operated a mailing 
service which circulated advertising and 
other printed matter supplied by its cus 
tomers, mail delivered by the employer to 
a United States post office was not consid- 
ered direct outflow because the enterprise 
involved, and not some other entity, must 
determine the destination of the goods shipped 
and in this case the employer’s customers 
determined the area to which the materials 
are to be shipped. (Reliable Mailing Service 
Company, 113 NLRB 1263; Cf. C. A. Glass, 
111 NLRB 1366; Fisherman’s Marketing As- 
sociation of Washington, Inc., 114 NLRB, No 
49; American Rice Growers Cooperative Asso 
ciation, Beaumont Division, 115 NLRB, No 
49.) 

Where the employer engaged in the manu 
facture and sale of well pipe casing, and in 
the sale and distribution of line pipe (the 
latter obtained, already fabricated, from an- 
other company’s plant located within the 
same state), shipments on order from the 
employer but made from the other com- 
pany’s plant to a warehouse outside the 
state not considered as direct outflow from 
the employer, and thus jurisdiction was not 
asserted by the Board because the employer's 
shipments were made by a supplier, not by 
the plant itself. (Central Valley Pipe Com- 
pany, 11 NLRB 233.) 

Where the employer’s direct inflow was 
valued at $538,163, including cooperage 
charges in the amount of $116,529, the Board 
included the cooperage charges in its com- 
putation, notwithstanding the fact that such 
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charges were ultimately remitted by the 
breweries, and jurisdiction was asserted un- 
der Jonesboro. (Samuel H, Burton and Pauline 
Burton, d.b.a. Burton Beverage Company, 116 
NLRB, No. 86.) 


(B) Retailing Firms 

Jurisdiction will be asserted over a com- 
pany operating a single retatl store or service 
establishment only where the store 

(1) has made annual purchases directly 
from out of state of at least $1 million in 
value (direct inflow), or 

(2) has made annual purchases indirectly 
from out of state of at least $2 million in 
value (indirect inflow), or 

(3) has made annual sales directly out 
of state of at least $10000 in value (direct 
outflow). 


Intrastate chain of retail stores or service 
éstablishments 

Direct inflow, indirect inflow and 
outflow of chain is totaled and if 
these totals meet above standards, jurisdic- 
be asserted over the entire chain 


direct 
any ol 
tion will 
or any unit. 


Multistate chain of retail stores or service 
establishments 

(1) Jurisdiction will be asserted over the 
entire chain or integral part thereof if the 
annual gross sales of the entire chain amounts 
to at least $10 million, or 

(2) Jurisdiction will be asserted over those 
individual stores or establishments compris- 
ing integral parts of the chain which inde- 


pendently satisfy above ((B)(1), (2) or (3)) 


inflow or outflow standards. (Hogue and 
Knott Supermarkets, 110 NLRB 543; Claffey’s 
Beauty Shoppes, 110 NLRB 620; Felsway 
Shoe Corporation et al., 110 NLRB 1914.) 
Where a single store of an interstate retail 
store chaiff had a direct inflow of merchandise 
of $3 million, jurisdiction asserted since 
deemed sufficient in view of standards ap- 
plicable for intrastate retail enterprise, even 
though gross income of the interstate chain 
was less than $10 million. (Greenberg Mer- 
cantile Corporation, 112 NLRB 710; B. G 
Wholesale, Inc., et al., 114 NLRB, No. 224.) 


The Board reaffirms the Hogue and Knott 
standards for multistate retail chain enter- 
prises and declines to assert jurisdiction 
over a two-state chain whose annual gross 
sales are less than $10 million, and none of 
whose individual establishments satisfies the 
Hogue and Knott inflow or outflow require- 
ments. Unlike Greenberg Mercantile Cor- 
poration, 112 NLRB 710, the Board finds no 
reason to apply the standards for intrastate 
retail chain enterprises since here the unit 
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requested involves all the employer's multi- 
state operations, rather than only a seg 
ment in a single state. (Deskins Super 
Market, Inc., 115 NLRB, No. 252.) 
Where a retail intrastate 
annually purchased goods valued at $750,000 
directly from suppliers located within the 
state and purchased goods valued at 
$1,500,000 through local “brokers,” all of 
which goods were shipped directly to the 
employer from suppliers located outside 
the state, the Board asserted jurisdiction 
since the combined direct and indirect in- 
flow of goods from without the state was 
(Autry Greer 


grocery chain 


valued in excess of $2 million. 

Sons, 112 NLRB 44.) 

Sales to a local unit of a retail 
enterprise do not constitute indirect outflow 
of the seller under the jurisdictional stand 
ards, unless the local unit of the retail 
enterprise which makes the purchases it- 
self has sufficient direct outflow to warrant 
the Board’s jurisdiction over it. (New Jer- 
sey Poultry & Egg Cooperative Association, 
Inc., 114 NLRB, No. 93; Frank Smith & 
Sons, 111 NLRB 241; Star Garter Com 
pany, 114 NLRB, No. 152.) 

Where the company was engaged in the 
relining brakes in 
trucks and did no retail 
store business, the NLRB held that the 
employer was not a manufacturer but pri 
marily a multistate service organization 
governed by the Hogue and Knott standards 
(S. G. Tilden, Inc., et al., 111 NLRB 640.) 

Where a local retail establishment has a 
franchise agreement with a multistate en 
Board will apply the same 
standards as are applied to 
The value 


chain 


specialized business of 


automobiles and 


terprise, the 
jurisdictional 
other local retail establishments. 
of within-state receipts of new cars is not 
upon the value of component parts 
which may be originally from 
outside the state, but a product will be con 
sidered as being part of the indirect stream 
of inflowing commerce only when it is de 
livered to the ultimate purchaser in the 
same form as when it entered the state. The 
flow is stopped when the form is materially 
altered, or when the items become part of 
an entirely different product. (Kenneth 
Chevrolet Company, 110 NLRB 1615; Jerry 
Cravens, Inc., 113 NLRB 875.) 


based 
received 


In determining the value of out-of-state 
purchases for an intrastate retail chain, the 
Board considered all purchases even though 
title to such purchases was acquired out- 
side the state in which the retail stores 
were located or the crossed state 
lines in the vehicles of the purchaser. (Missco, 


Inc., 116 NLRB, No. 163.) 


goods 
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(C) Nonretail Enterprises 


Where an enterprise is engaged in the 
sale of logging equipment and road con- 
struction equipment, such as tractors, shov- 
els and loaders, the Board held that the 
enterprise is engaged in nonretail business 
and Jonesboro direct inflow standard of 
$500,000 applied. (Treasure State Equipment 
Company, 114 NLRB, No. 95.) 


Where the enterprise is engaged in the 
sale of school and office supplies and equip- 
ment, the Board concluded that the enter- 
prise is not a retail sales operation and 
applied Jonesboro nonretail standards. (J. S 
Latta & Son, 114 NLRB, No. 192.) 


(D) Multistate Nonretail Enterprises 


The Board asserts jurisdiction over any 
multistate nonretail enterprise, or over any 
integral part thereof, if the enterprise’s 
gross volume of business amounts to at 
least $3,500,000 annually. (Coca-Cola Bot- 
tling Company of New York, Inc., 114 NLRB, 
No. 225; Orkin Exterminating Company, Inc., 
115 NLRB, No. 93; Instantwhip-Schenectady, 
Inc., 116 NLRB, No. 90.) 


Where the unit sought encompassed the 
the entire multistate operations of the em- 
ployer’s bottling plant and warehouses in 
two states, the Board declined to assert 
jurisdiction under the multistate nonretail 
standards because none of the following 
standards was met: The annual 
indirect outflow of the enterprise amounted 
to less than $250,000 or $1 million respec- 
tively; the annual gross business of the 
entire enterprise amounted to less than 
$3,500,000; and the warehouses did not sat- 
isfy any of the standards applicable to in- 
dividual nonretail establishments. (Dixie 
Coca-Cola Bottling Company, Inc., 116 NLRB, 
No. 38.) 


(E) Transportation Companies 
Jurisdiction will be asserted: 


(1) Over transportation operations or 
other local activities which constitute a link 
in the chain of interstate commerce only 
where the annual income received by the 
particular company involved from services 
which constitute a part of interstate com- 
merce total no less than $100,000. (Breeding 
Transfer Company, 110 NLRB 493; Highway 
Services, Inc., & Continental Pacific Lines, 
110 NLRB 554; Hildebrand Warehouse Com- 


pany, 111 NLRB 1313; Mid-West Pool Car 


Association, Inc., 114 NLRB, No. 110; The 
Eureka Pipe Line Company, 115 NLRB, No. 


5.) 
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direct or 


(2) Over transportation companies that 
operate both intrastate and interstate when 
the transportation company derives $100,000 
or more revenue from the interstate portion 
of its operations, or when the combined 
total of the revenue derived from the inter- 
state portion of its operations and from the 
intrastate portion of its operations that con- 
sists of interlining is $100,000 or more. (Ed- 
elen Transfer and Storage Company, Inc., 110 
NLRB 1881; Coast Freight Lines and Rig- 
Delivery Service, 110 NLRB 1916.) 

(3) In cases involving exclusively intra- 
state transit companies when the company 
receives $100,000 or more as a link in the 
interstate transportation of passengers. In 
addition, jurisdiction will be asserted in 
cases involving transit companies that oper- 
ate both intrastate and interstate, or ex- 
clusively interstate, when (a) the transit 
company derives $100,000 or more in rev- 


- 
gio's 


enue from the interstate portion of its oper- 
ations or when (b) the combined total 
revenue obtained from the intrastate opera- 
tions as a link in the interstate transporta- 
tion of passengers and from its interstate 
operations is in excess of $100,000 per an- 
num. (Rollo Transit Corporation, 110 NLRB 
1623.) 


(F) Warehouses 

Where the employer’s warehouse activ- 
ities constituted a link in the chain of in- 
terstate commerce and his annual income 
received for storage and shipping services 
rendered which constitute a part of inter- 
state commerce totaled in excess of $100,000, 
the NLRB asserted jurisdiction. (United 
Warehouse and Terminal Corporation, 112 
NLRB 959.) 

The employer was engaged in intrastate 
warehousing and wholesale distribution of 
tobacco products and related iterfts. Annu- 
ally he received $2 million worth of mer- 
chandise from points directly outside the 
state but which was purchased within the 
state. The merchandise was shipped into 
the state by tobacco companies which ware- 
housed the products within the state and 
they retained title until the products were 
shipped to the employer. Under these cir- 
cumstances the Board asserted jurisdiction 
whether the products are considered direct 
or indirect, since the inflow was in excess of 
$1 million. (Central Cigar & Tobacco Com- 
pany, 112 NLRB 1094.) 

Tobacco products ordered by an intra- 
state retail drugstore chain directly from 
out-of-state manufacturers, but shipped to 
the customer from in-state public ware- 
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Member Murdock Dissenting 


By PAUL A. BRINKER 


Has a change in the nation's administration affected the decisions 


of the National Labor Relations Board? 


The author believes that it 


has, and contends that the dissents of Board Member Murdock clearly 


establish the departure from previous NLRB decisions. 


This indicates 


the political considerations of the Board, now composed of three Re- 


publicans and two Democrats. 


Even the new methods of analyzing the 


iacts seem to the writer to be deviations from past Board policy. 


President Ejisen- 


1954, 


( N MARCH 2, 
hower appointed his third member to 
the National Labor Relations Board, giving 


the Republicans a three-to-two majority 
on the Board. The purpose of this paper 
is to determine whether a change in politi- 
cal parties has resulted in any significant 
changes in NLRB decisions. The task has 
been made relatively easy, since two Demo- 
cratic holdovers have remained on the 
3oard to dissent whenever they have dis- 
agreed with the Republican majority. Of 
the two Democratic appointees, Mr. Abe 
Murdock has been consistently more out- 
spoken in his dissents than Mr. Ivar Peter- 
son. His dissents have analyzed 
below to contrast the New Deal-Fair Deal 
point of view with that of the Republican 
majority. 

The 
March 2, 


been 


time period analyzed was from 


1954, until August 26, 1955. 





Member Peterson wrote a separate dissent. 


Member Murdock Dissenting 


Exactly what industries should be covered 
under the National Labor Relations Act 
was not defined clearly by Congress. From 
1935 to 1950, the NLRB decided coverage 
on a case-to-case basis. Confusion as to 
coverage was so rampaut under this method 
1950 the Board outlined detailed 
which would be used for all 
When the Board announced 


the chairman of the 


that in 
standards 
tuture cases. 
its standards, Joard 
stated that it could have 


diction over more firms, but that companies 


exercised juris- 
having a predominantly local flavor should 
not waste the time of federal officials or 
expend federal funds to proceed with such 
In July, 1954, the Board released 


standards of jurisdiction that tended 


cases 
new 
to restrict interstate coverage even further. 
These standards were subject to a sting- 
ing dissent by Member Murdock.’ He con- 
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sweepingly reduced by the new standards. 
Removed from coverage were 5) per cent 
of public utilities companies; 20 per cent, or 
possibly 40 per cent more, of national de- 
fense industries; 55 to 99 per cent of multi- 
state organizations such as retail automobile 
companies; 80 per cent of the nation’s radio 
stations; 65 per cent of daily newspapers; 
and 95 per cent of weekly newspapers. Al- 
though he admitted that an over-all figure 
for reduced coverage would be difficult to 
estimate, he computed that the Board had 
ceded away from 25 to 33 per cent of its 
former jurisdiction. 

Mr. Murdock maintained that the 
standards of jurisdiction promulgated by 
the majority were in basic conflict with the 
act. He maintained that the prime reason 
for the curtailed jurisdiction was that mem- 
bers of the majority felt that federal power 
should be reduced in favor of more state 
control. He cited four speeches by majority 
members to prove his point. When Mr. 
Murdock asked the majority to cite proof 
of too large a case load and lack of money 
to process cases—two reasons cited by the 
majority for curtailing jurisdiction—no reply 
was forthcoming. According to Murdock, the 
case load was not particularly large nor 
had appropriations been cut. In view of the 
fact that no Congress had ever curtailed 
the jurisdiction of the Board, and in view 
of the fact that the Taft-Hartley amend- 
ments had expanded coverage, and especially 
since Congress had failed to approve a law 
to restrict coverage, Mr. Murdock contended 
that the Board was determining by admin- 
istrative fiat what Congress itself had re- 
fused to legislate. 

In rebuttal, the majority maintained that 
the estimates of Mr. Murdock as to loss 
of coverage had been exaggerated. They 
stated that only 10 per cent of the former 
number of firms would be lost, and these, 
being smaller firms, would only employ 
about 1 per cent of all employees formerly 
covered. Both Murdock and the majority 
cited errors in the statistical methods used 
by each other in arriving at the figures on 
coverage. The majority denied that the re- 
stricted coverage had come about because 
of a favoring of less federal control. In- 


new 


stead, the majority maintained that they 
were restricting coverage for the following 
reasons: to reduce the large case load; be- 
cause of the lack of importance of essentially 
local enterprises to the national economy; 
and because of over-all budgetary policies 
and limitations. Many other dissents on 
coverage were made by Members Murdock 
and Peterson, too many to be analyzed 
here. Suffice it to say that the majority 
regularly reduced the jurisdiction of the 
Board, whereas the minority would not 
have done so. 


Section 8(a)(1) 


Most interrogation of employees has been 
considered in the past as interference, re- 
straint and coercion, an 8(a)(1) violation. 
In the Blue Flash Express, Inc. case* a ma- 
jority of the Board held that a general 
manager was permitted to interrogate em- 
ployees individually as to their union mem- 
bership in order to determine whether the 
union represented a majority of workers 
as it claimed. At the interview, the general 
manager told the employees that the com- 
pany would not resort to economic re 
prisals, and that the only reason for 
interrogating them was to learn whether 
the union actually represented a majority. 
The important point to the majority was 
that no threats or promises were made, 
no reprisals were in evidence nor was any 
antiunion bias shown. Consequently, the 
majority held that the action of the general 
manager was not a violation of Section 
8(a)(1). 

Both Murdock and Peterson 
They pointed out that interrogation of em- 
ployees about union membership gives rise 
to fear of reprisal for joining a union. The 
fact that employees give untruthful answers 
as to membership, as they did in this case, 
shows that fear arises in an employee’s 
mind when he is interrogated. Such fear 
might cause the workers to shun the union; 
therefore, interrogation by an employer 
truly interferes with rights guaranteed in 
Section 8(a)(1) to become and remain union 
members free from employer interference, 
restraint and coercion. The minority did 
not claim that all interrogation was per se 
illegal, for instances of interrogation that 
were isolated, casual and inconsequential 
would not be a violation of the law. In this 
particular case, however, the genéral mana- 
ger called the workers into his office in- 
dividually and then questioned them on 
union membership. The minority pointed 


dissented. 
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out that the general manager had other 
alternative methods of ascertaining majority 
status of the union, such as an NLRB elec- 
tion and a check of authorization cards by 
an impartial third party. Because this de- 
cision might open the way for widespread 
interrogation of employees and cause em- 
ployees to fear joining unions, the minority 
held this decision to be unsound. They con- 
sidered it to be an unwarranted departure 
from past decisions, and an unrealistic view 
of the impact of interrogation upon em- 
ployees. 

In the Blue Flash case, the majority held 
that interrogation is not per se illegal but 
must be viewed in the context in which the 
interrogation occurred. In the Lily-Tulip 
Cup Corporation case,* the majority held that 
the interrogation by four supervisors of 
seven employees was more in the nature of 
passing inquiries than a concerted effort to 
undermine the union, especially since there 
were 34 or 35 supervisors and from 750 to 
800 employees. In addition, the manage- 
ment had instructed its supervisors that 
workers should not be interrogated, threatened 
or promised any benefit for not joining the 
union. A remark to a woman employee that 
a union would not financially benefit women 
workers and might conceivably jeopardize 
their work opportunities was held by the 
majority to be hypothetical in nature rather 
than violative of Section 8(a)(1). Similarly, 
a remark by a supervisor that the company 
the employee than the 
violative 


could do more for 
union could was not 
of Section 8(a)(1). In accordance with the 
Blue Flash decision, the majority dismissed 
the 8(a)(1) charge 


considered 


Members Murdock and Peterson pointed 
out that all agreed that the company had 
made clear its opposition to the attempt to 
unionize. The four supervisors involved en- 
gaged in ten specific acts of interrogation, 
including the asking of whether the workers 
belonged to a union, what unions they 
favored and why they wore union buttons. 


Three of these inquiries were accompanied 
by threats if the union won and economic 
gain if the employees refrained from union 
activity. According to the minority, the 
fact that the employer was judged not guilty 
on grounds that only a few were coerced 
was an entirely new concept never before 
adopted by the Board and completely alien 
to the Blue Flash doctrine. They further 
pointed out that such illegal acts could be 
quickly communicated to the rest of the 


workers and thus give many more a feeling 
of jeopardy for joining a union. 

The majority disagreed with Members 
Murdock and Peterson as to what was per- 
missable free speech and what types of 
speech should be considered illegal interfer- 
ence, restraint and coercion. Section 8(c) 
of the act, added by the Taft-Hartley amend- 
ments, permits freedom cf speech by the 
employer provided there is no threat of 
reprisal or promise of benefit. The question 
to be decided in the Lux Clock Manufactur- 
ing Company, Inc. case* was whether the 
employer’s speech contained threats or promise 
of benefit. The union agreed with the general 
counsel that the first five items were illegal, 
and relied upon three others. The eight 
items are as follows: 

“ITEM 1: Up in New England we used 
to have some wonderful chestnut trees. 
We used to have around our typical New 
England green a lot of elm trees. We also 
used to have up in New England a lot of 
textile industries. The chestnuts are all 
gone, the elms are all going, and the textile 
industry has also moved out of that area, 
due to what might be called a blight. There 
isn’t much you can do with a chestnut tree 


when it’s got the blight except to cut it 


down, probably you can use the lumber. 


you can do with an elm 


you use it for 


nothing 
won't 
wood—because 


There’s 
tree—they 
kindling that blight 
spread to other trees. You can’t do very 
much with any factory that is afflicted with 
a blight, and the factories up in New Eng 
land have all been—particularly the textile 
factories— afflicted with the blight of 
unionism. I’m talking now about the long 
range view and what happens to companies 

“ITEM 2: All you get for it is a blight 
on your particular company 

“ITEM 3: Further, if you get the union 
in, our system will not work, and you will 
never have a chance to verify that what I’m 
telling you is true. So, I ask you all as 
intelligent people, not to blight the growth 
of this company. When you vote next 
Friday, vote for no union 

“ITEM 4 
that if the union 
factory will shut down? 


even let 
will 


Mr. Lux, is it true 
election, the 


Question 
wins the 


Unfortunately, if I made the 
no, I’m sorry, 


“Tr. tam 
proper answer to that thing 
I cannot make any comments on that par- 
ticular question—it’s against the law. 

“ITEM 5: You folks have attained our 
required schedule—the schedule we planned 
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for. You folks have actually made, for the 
last several days, 4M clocks per day. A 
performance like that, and particularly when 
it occurs on the anniversary of our starting 
this place, requires some recognition. I’m 
sorry to have to tell you that we cannot 
recognize it, because your union is in the 
way. It’s against the law for us to make 
any recognition of such things while a union 
is organizing a plant. You would have had 
your recognition earlier if you didn’t have 
this organization going on. 

“ITEM 6: They [the union] may try to 
squeeze us into a position to pay you more 
money, but I'll say to you I’m not the kind 
of a guy that can be squeezed—in fact, I 
can't be squeezed—and I'll tell you why— 
because long before it’s necessary to do 
any squeezing I’ve given you folks what 
you rate. It’s purely a mathematical fact— 
you got it before a union. 


“ITEM 7: Should a this 
plant we are obliged to negotiate with them. 
We are not obliged to sign a contract with 
them. This year business is terrible. 

What we can do is nothing. 


“ITEM 8: You just cannot violate the 
laws of economics for any length of time— 
it will hit you as sure as God made green 
apples, exactly the same as the New England 


union get in 


mills were hit.” 

Members Murdock and Peterson 
preted items one through three and 
eight as an illegal threat to close the plant 
if the workers voted for the union. The 
majority ruled just the contrary. To them, 
these statements indicated that the employer 
would continue operation regardless of the 
outcome of the election. On item four, 
when the employer was asked whether he 
would close his plant if the union won the 
election, he answered: “Unfortunately, if 
I made the proper answer to that thing i 
and then stated that the law did not permit 
him to answer the question. Murdock and 
Peterson reasoned that he implied that the 
proper answer was that he would close it. 
Otherwise he should have given the un- 
equivocal answer of “No.” The majority 
replied that such a conclusion was pure 
innuendo. The employer’s answer at most 
raised a doubt; it was not a proven threat 
nor any form of coercion. The majority 
found no violation of the law in item five, 
and Members Murdock and Peterson agreed 
that under other circumstances such a state- 
ment was not illegal. However, when com- 


inter- 
item 


bined with illegal threats, they felt that a 
statement that wage increases were being 
withheld because of union activity was a 
violation of Section 8(a)(1). Items six and 
seven did not indicate to the majority that 
the employer would refuse to bargain if 
the union won the election, for within the 
statement was the remark that “Should a 
union get into this plant we are obliged to 
negotiate with them.” Murdock and Peter- 
son maintained that items six and seven 
did connote a refusal to bargain, and that 
the above quote was merely a statement of 
the legal obligation under the act, with no 
intent to comply with the obligation. The 
majority, in summary, held that the em- 
ployer’s speech did not impinge on workers’ 
rights without fear of retaliation or promise 
of benefit. Members Murdock and Peterson, 
on the other hand, found that the speech 
was coercive, and as such a violation of 
Section 8(a) (1) 

Murdock vigorously dissented to a change 
in the ruling of the Board concerning the 
legality of permitting an employer to pre- 
sent an antiunion speech on company time 
and premises without giving the union op- 
portunity to rebut. In the Clark Brothers 
case,” decided before passage of the Taft- 
Hartley Act, the Supreme Court held that 
an employer must give a union opportunity 
to reply to a company talk on company 
time and premises if the employer had used 
this method of communicating with the 
workers. After the passage of the Taft- 
Hartley Act, which included Section &(c) 
guaranteeing employers the right of free 
speech, the Board, in the Babcock and Wilcox 
case,” permitted an employer to give anti- 
union speeches without chance for rebuttal 
Later, in 1951, in the Bonwit Teller case," 
the Board held that the company violated 
Section 8(a)(1) by refusing the union a 
chance to rebut a speech by the employer, 
especially in view of the fact that the com- 
pany had a broad no-solicitation rule apply- 
ing to both working and nonworking hours. 


The Livingston Shirt Corporation 
decided after the advent of the Eisenhower 
majority, reversed Bonwit Teller. The ma- 
jority held that even though the company 
had a no-solicitation rule during working 
hours, the company was privileged to give 
an antiunion, noncoercive speech on work- 
ing time without giving a chance for the 
union to rebut. The majority of the Board 
held that Section 8(c) of Taft-Hartley 
should guarantee such a right to the em- 


s 
case, 
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ployer. They felt that the privilege of free 
speech should not be circumscribed by an 
additional proviso that the union be given 
a chance to refute the company’s speech 
on company time. Furthermore, they found 
no Congressional intent to so limit freedom 
of speech. They added that unions would 
not be unduly hampered by denying them 
the company premises as a sounding board 
since unions traditionally did not have the 
use of company halls for organization pur- 
poses. Furthermore, unions still have all 
the remaining methods of organizing open 
to them, such as individual contact with 
employees on company premises, solicita- 
tion at the entrance gate, and union as- 
sembly halls. The majority agreed that 
both sides have an equal right to dissemi- 
nate their views, but they did not feel that 
such equality required an employer to under- 
write a union campaign by providing a com- 
pany assembly hall and having workers 
listen to a union speech while they were 
drawing pay from the company. They felt 
that equality of opportunity would be pro- 
vided if both groups used their normal 
media of communication. Otherwise, an 
employer should be given the opportunity 
to rebut a union speech in the union as- 
sembly hall. The majority further 
supported by the Second Circuit Court of 
Appeals in the American Tube Bending 
case*® when, in commenting on their 
sion in Bonwit Teller, the court specifically 
stated that: 
T's) Pe 
criminatory application of the no-solicitation 
rule. If Bonwit Teller were to abandon 
that rule, we do not think it would then 
be required to accord the Union a similar 
opportunity to address the employees each 
time {the employer] made an anti- 
union speech. Nothing in the Act nor in 
reason compels such ‘an eye for an eye, 
a tooth for a tooth’ result so long as the 
avenues of communication are kept open 


was 
deci- 


violation here was the dis- 


to both sides.” 

Member Murdock held that 
policy was to promote collective bargaining, 
and that the purposes of the Act would not 
be fostered by permitting employers the 
opportunity to lawfully monopolize the 


Congressional 





* NLRB v. American Tube Bending Company, 


23 LABOR CASES { 67,671. 205 F. (2d) 45 (CA-2, 
1953), enf’g 102 NLRB 735 
” A majority of the Board in the Nutone case 
concluded that an employer may campaign 
against a union by distributing literature on 
company time and premises even though he had 
a rule against posting, solicitation and distribu- 
- tion of literature. The majority reasoned that 
if the employer had the right to speak to em- 
ployees without a rebuttal (Livingston case), he 


Member Murdock Dissenting 


most effective forum to persuade workers 
In addition, Murdock pointed out that the 
Board in Bonwit Teller had rejected the 
argument that Section &(c) 
from requiring equal opportunity for the 
union to be heard. It denial of 
the opportunity to be heard that was illegal 
than anything that the employer 
Furthermore, this point was sustained 
From 


precluded it 
was the 


rather 
said. 

by the Second Circuit Court of Appeals 
Murdock’s point of view, freedom of speech 
would be fostered by permitting the union 
a chance to rebut than to restrict 
their speech. He 
that requiring to give a union equal time 
in essence necessitates an employer to sub 


rather 


countered the argument 


sidize a union organizing campaign, for the 
employer need not use this weapon to begin 
with. 

Mr. Murdock pointed out that the central 
question to be answered in the Livingston 
whether the union has sufficient 
counter an 
time and premises to 
unionism. The majority claimed that the 
union did have sufficient means, but Mr 
Murdock differed. 
company premises might be hindered by a 
hostile attitude toward the union Con 
tacts at the plant gate might be unavailable 
or ineffective. Communicating at the union 
assembly hall might be made difficult by 
transportation difficulties, weariness on the 
part of the workers at night after work, 
and possible surveillance by the employer 
Murdock then quoted human relations special- 
maintain that deference patterns 
in industry tend to predispose people to 
respond automatically towards (the 
boss) to whom they have been in the cus- 
Placed in such a light, 


case is 
employer’s use of 
combat 


means to 
company 


Personal solicitation on 


WwW ho 


ists 


th« se 


tom of responding 
an antiunion, though 
places much power in the hands of an em- 
ployer which should properly be offset by 
granting the union time to rebut.” 


noncoercive, speech 


Section 8(a)(2) 


In order to comply with the 
of the Taft-Hartley Act that the same rem- 
for both unaffiliated 
NLRB handed 


provisions 


edial orders be made 


and affiliated unions, the 


also had the right to distribute literature, even 
though unions were prohibited from doing so 
Member Murdock held that unions should have 
been given the right to distribute literature, 
especially since other unfair labor practices had 
occurred in this case. In addition, distributing 
literature on company premises had been a more 
typical activity of unions as compared with 
speaking on company time and premises. See 
Nutone, Inc., 112 NLRB 1153. 








down an administrative ruling that all unions 
under company domination were to be dis- 
established. If the employer merely un- 
lawfully supported the union, the remedial 
order would be to cease interference rather 
than disestablishment. In the Nutone, Inc. 
case,” the majority differed with Member 
Murdock over whether the employer had 
dominated the union. The United Steel- 
workers lost a Board election in which a 
“Loyalty Group” had actively and openly 
opposed the Steelworkers. After the elec- 
tion, the employer suggested that the em- 
ployees organize their own griévance com- 
mittee system, and the “Loyalty Group” 
did so. The company mimeograplhed two 
bulletins for this group, the second of which 
contained instructions for an employee rep- 
resentation election, which was supervised 
by foremen. The foremen also counted the 
ballots, and the company mimeographed 
the results, again at its own expense. From 
this record, the trial examiner and the 
majority of the Board reasoned that the 
employer had interfered with but not domi- 
nated the union. Consequently, they did 
not order the union disestablished. The 
general ccunsel of the Board and Murdock 
both held otherwise. The latter showed 
that in the election the employees had no 
choice of whether or not to vote for a 
union, but were merely to select representa- 
tives. He added that the employer could 
control the committee by transferring em- 
ployees between departments. Also, the 
fact that the company union was dependent 
on the employer for financial support led 
Murdock to believe that the company union 
was dominated by the employer. He con- 
cluded that so far as he was aware this 
was the first ruling in the history of the 
Board that held that an employee repre- 
sentation plan which the employer had 
foisted on employees was not a dominated 
labor organization. Prior to this decision, 
all such unions had been ordered dis- 
established. 


Section 8laX3) 


In the Longview Furniture Company case,” 
the question arose as to whether employees 
who used abusive language on the picket 
line were entitled to reinstatement. In a 
unanimous decision, the Board held that 
the company had violated Sections 8(a) (1) 
and 8(a)(3) of the act, and ordered the 
employees reinstated with back pay. The 


Circuit for 
court 


Board petitioned the Fourth 
enforcement of its order, but the 
remanded the case to the Board, and in so 
doing announced a new principle of law. 
Prior to the court’s decision, abusive epi- 
thets and profane language on the picket 
line were considered protected activity. The 
court agreed that rude language should not 
be grounds for denying reinstatement ot 
strikers, but it added: “We do not think, 
however, that anything in the act requires 
or contemplates the reinstatement of em- 
ployees who have banded together in hurl- 
ing profane, obscene and insulting epithets 
at employees who are attempting to work, 
in an effort to degrade and humiliate them 
publicly and prevent their working.” ™ The 
court pointed out that the Supreme Court 
had ruled that sit-down strikers and those 
engaging in violence are denied reinstate- 
ment and then concluded that there was 
no difference in principle between acts of 
violence and using profane and insulting 
language toward fellow employees in an 
effort to drive them from work. On remand 
to the Board, the majority ordered three 
employees reinstated because they had en- 
gaged in only isolated instances of name 
calling, but they denied reinstatement to 
six others who had acted in concert in 
hurling a continuous and repetitious 
rage of profane and insulting jibes at non- 
strikers. 

In his dissent, Member Murdock ex- 
pressed serious disagreement with the ma- 
jority decision. He felt that instead of 
accepting the new Fourth Circuit ruling, 
the case should have been appealed to the 
Supreme Court. No courts until this de 
cision had equated nonthreatening but in 
sulting language to violence Murdock 
quoted many court decisions which had not 
denied reinstatement because of strong 
language even of an opprobrious nature on 
the ground that strike activities are more 
likely to call forth emotional outbursts than 
would ordinarily be used. Mr. Murdock 
strongly agreed that the prior court deci- 
sions were more in line with the realities 
of everyday industrial speech than the new 
principle of law enunciated in this case. 

In a number of cases, the majority of 
the Board dismissed discrimination charges 
against employers, whereas Murdock found 
violations of the act. To cite one case,” 
the majority and Murdock disagreed in 
Florida Builders as to whether the company 
had illegally discharged three employees. 


bar- 





11 Cited at footnote 10. 
2110 NLRB 1734. 
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The record showed that the management 
of the company had asked a foreman to 
report any rumors of union activity. There- 
after three unskilled workers were laid off 
on January 27 and their work was done by 
independent contractors. The next day the 
three employees inquired whether any work 
was available. One of the management 
officials remarked to the three that “they 
had chosen their path and must now abide 
by it.” Later, 16 new unskilled workers 
were hired, but the three workers were not 
reinstated. The majority pointed out that 
management on eight or more occasions 
had contracted out work. The above man- 
agement statement they interpreted as being 
“equivocal and inconclusive.” Furthermore, 
the fact that the three employees had never 
asked for thereafter demonstrated 
that no illegal discrimination had been en- 
gaged in. Murdock felt that the above in- 
formation was sufficient to find the company 
guilty, especially the date of dis- 
charge the company was shorthanded and 
could have used workers in other 
parts of the plant. 


work 


since on 
these 


In another discrimination case,” Member 
Murdock disagreed with the majority on 
the appropriate remedy. Both had agreed 
that the company was guilty of violating 
Sections 8(a)(1), 8(a)(3) and 8(a)(5) by 
transferring its facilities at a terminal office 
in Knoxville to its general offices in Nash- 
ville. Several employees were illegally dis- 
charged when the transfer was made, and 
the company refused to bargain with the 
union. To remedy the above violation, the 
majority ordered that back pay be granted 
the two employees until the date when the 
employees refused a company offer te be 
reinstated at Nashville. Moving expenses 
were to be paid from Knoxville to Nash- 
ville. The majority did not order their 
reinstatement at Knoxville, because it felt 
that although the advent of the union had 
been responsible for closing the terminal, 
there were strong economic factors at work 
which would make it unwise to reopen the 
office. The company was ordered upon re- 
quest of the two employees to reinstate 
them at Knoxville and bargain there only 
on condition that the company decide to 
reopen the Knoxville terminal. 

Murdock doubted that there were strong 
economic factors at work to keep the Knox- 
ville terminal closed. He based his doubt 
on the fact that a month before closing the 
Knoxville terminal, the company had tried 
to hire additional help there. Furthermore, 


8 Tennessee-( ‘arolina Transportation, Inc., 108 
NLRB 1369. 
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the company could eventually terminate op- 
erations at Knoxville for economic reasons 
in the future if the terminal did not prove 
profitable. Murdock pointed out that the 
employees could hardly have been expected 
to accept the Nashville offer since it was 
made while the case was being tried and 
implied a waiver of back pay which the 
employees expected to collect. He con- 
sidered the remedy wholly inadequate, be- 
cause the employees were still out of work 
and the company was not ordered to remedy 
its refusal to bargain. Instead of effectively 
purging the company of its unfair practices, 
for all practical purposes it was left to enjoy 
the fruits of its law violation. Murdock 
would have required the company to reopen 
the Knoxville office, reinstate the employees 
with back pay there, and then bargain 
collectively with a union representing these 
employees. 


Section 8(a)(5) 


The majority and Mr. Murdock disagreed 
as to whether a refusal to bargain had oc- 
curred in the Partee Flooring Mill 
The majority held that dilatory tactics had 
not been engaged in. Management’s spokes- 
man was a labor relations consultant who 
represented 16 other companies, and he was 
so busy with other cases that he was unable 
meet with the union as frequently as 
both would have desired. Furthermore, the 
union was not available for meetings on 
three different occasions, one lasting a 
whole week. The majority further dis- 
agreed with the trial examiner, who found 
that three weeks was too long a time to 
furnish the union with wage rate data 
Last, the majority did not find a refusal 
to bargain when the owner stated to an 
employee when approached on a problem: 


” 
case 


to 


“Culp, you have been messing with my 
entire trying to run my entire 
business for quite awhile, and been stirring 
trouble among my men. I am not going 
to put up with any more of it, don’t intend 
to tolerate it As far as I am con- 
cerned you can start walking now. Go 
home or anything you please. I am 
tired of your messing with my business.” 


business, 


According to the majority the owner had 
not been told that Culp had been instructed 
by his immediate foreman to discuss this 
particular problem with the owner, and 
therefore it had looked like unnecessary 
meddling to the owner. According to Mur- 
dock, the fact that the respondent made the 


“107 NLRB 1177. | 








union wait for from ten days to more than 
three weeks for five of the six meetings 
was evidence of unfair dilatory tactics. In 
this regard, the trial examiner pointed out 
that the respondent could not avoid re- 
sponsibility for hiring a consultant who was 
too busy to bargain more frequently. Finally, 
Member Murdock’s interpretation of the 
above quote was that Culp was being be- 
rated as much for his union activity as for 
the immediate irritation. The statement 
implied also that the owner would no longer 
tolerate any more union activity. Accord- 
ingly, Mr. Murdock would have found a 
refusal to bargain. 


Knotty legal problems arose in the W’est- 
inghouse Electric Corporation case," in which 
the union asked company permission to 
send in an evaluation and analysis com- 
mittee whose members were employed at 
another plant of the company. The purpose 
of the request was to determine whether 
one employee deserved a higher classifica- 
tion rating. The company refused access 
to the plant, and the union filed refusal-to- 
bargain charges. All three of the majority 
wrote separate concurring opinions. Chair- 
man Farmer’s position was that the union 
had filed a prior grievance on the right of 
access, and that the matter should have 
been settled through processing this griev- 
ance further rather than taking it to the 
Board. There was no dispute over what 
the regular duties of the employee in ques- 
tion were; the problem concerned whether 
special assignments of the employee would 
place him in one classification or another. 
Chairman Farmer did not feel that the 
union needed access to the plant to deter- 
mine what the special assignments were. 
Although in other cases, access to the plant 
might be justifiable, no further information 
needed to be obtained in this particular 
case. Chairman Farmer feared that giving 
paid employees unlimited right to access 
might result in chaos and disruption of 
work. 


Member Leedom agreed essentially with 
the position of Chairman Farmer. Because 
he felt that no factual dispute existed, and 
that the union might have obtained the in- 
formation from other sources, he would 
have prohibited access to the plant. Mem- 
ber Rodgers felt that this case was more 
akin to those of withholding wage data than 
of the right of access. Since he, too, felt 
that the union had sufficient facts, and one 


employee testified that “at no time was 
there any question or disagreement as to 
what Mr. Edmonds was doing on the part 
of either Management or the Union,” he 
did not see the need for the union group 
to conduct further The dispute 
turned not on the job content but on the 
interpretation to be placed on the words 
“special assignments” in the job descrip- 
tion. An on-the-job study would not have 
yielded any relevant or necessary informa- 
tion to the processing of the grievance. 

In their dissent, Members Murdock and 
Peterson pointed out that the company had 
not objected to the union studying the 
problem further, but that emplovees at the 
same plant would have to do this work. 
From their point of view, the company was 
unlawfully restricting the union to its choice 
of representatives. They also pointed out 
that in the Otis Elevator Company case,” the 
Board had held that the employer had vio- 
lated Section 8(a)(5) by refusing to permit 
the union to make its own on-the-job time 
study of a job involved in a grievance. Last, 
the minority held that an on-the-job analy- 
sis was necessary to properly process the 
grievance. Since all the facts on the case 
had not been obtained, and since an on-the- 
job study was the only way in which such 
facts could have been adequately obtained, 
the company had refused to bargain by not 
permitting the union sufficient leeway to 
properly handle the grievance. 


studies. 


In bargaining collectively, a question 
arose in the /nternational News Service Divi- 
sion case™ on whether the company was 
obligated to provide wage data. The majority 
pointed out that the matter of wage data 
had been discussed during contract negotia 
tions. Specifically, the union requested that 
complete information be given on salaries, 
and that the union be given power to nego- 
tiate individual merit increases. The nego- 
tiations became snarled with many differences 
of opinion on various issues. In reply to a 
federal conciliator’s request to classify dif- 
ferences into primary and those of 
significance, the union considered the in- 
formation problem to be of less importance 
Later the demand for the wage information 
and the power over merit increases was 
dropped, and a two-year contract was signed 
Several months after the signing of the 
contract, the union requested the wage 
information previously asked for. When 
the information was refused, the union filed 


less 
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8(a)(5) charges with the Board. In prior 
cases the Board had held that the union 
could waive certain rights in bargaining, 
but that the waiver must be clearly and 
unmistakably shown rather than inferred. 
In this case, the majority ruled that during 
negotiations, the union had clearly and un- 
mistakably shown that it had waived its 
rights to the information. Therefore no 
violation of 8(a)(5) was found. In con- 
curring, Leedom did not feel that the prob- 
lem of waiver needed to be discussed. 
Instead, he pointed out that the union had 
no particular need for the wage information 
at the time it was asked for. There were 
no grievances over wages, nor were wages 
being bargained about. Because of lack of 
need, he concurred in dismissing the charges. 
Murdock 


was the 


In a sharp dissent, Members 
and Peterson claimed that this 
first time in the history of Board and court 
decisions that it was held that to require 
the employer to furnish more information 
would be “an Board’s man- 
date.” The majority had that 
there was some evidence showing that the 
union dropped its demands for information 
because such data were available as a mat- 
ter of right and could be so ordered by the 
soard. The majority, though, had also 
stated management’s claim that the request 
for information had been dropped because 
the information was not vital and necessary 
to the union. Members Murdock and Peterson 
added for the record that the union nego- 
tiator had submitted a brief to the federal 
conciliator to the effect that the union’s 
position was that it always had legal right 
to wage data. Furthermore, the manage- 
ment official had testified that he had read 
the brief. Accordingly, Members Murdock 
and Peterson concluded that the union had 
not clearly and unequivocally waived its 
right to such information by the signing of 
the contract. In rebutting Member Lee- 
dom’s position that the union had not 
demonstrated need for the wage data, Mem- 
bers Murdock and Peterson cited many 
Board and court decisions to the effect that 
such information should be forthcoming as 
a general aid in bargaining regardless of a 
lack of specific need on a particular issue. 


abuse of the 
conceded 


20 


In the A. L. Gilbert Company case,” after 
the employer had been notified that a 
majority of employees had signed union 
authorization cards, he talked with his em- 
ployees several times. On one occasion he 
that he had applied to the Wage 
Board for a wage increase, 


stated 
Stabilization 


“110 NLRB 2075. 


Member Murdock Dissenting 





and that if the union came in, hours would 
be reduced from 45 to 40. After the em- 
ployer left the room, the employees still 
voted overwhelmingly to be represented by 
the union. Two employees came to the 
employer shortly thereafter and explained 
to him that the vote had been by show of 
hands, and that they would have preferred 
a secret ballot. The employer then arranged 
that a secret ballot be conducted the next 
day. The ballots were not counted imme- 
diately in order to permit absent employees 
to vote. Three days later, several of the 
employees came to the employer to request 
a new election because they had changed 
The same day, 
to bargain 


their minds on the matter. 
asked the company 
with it. The employer replied that since 
there was doubt as to the majority status 
of the union, some type of election would 
have to be held to settle this question. The 
majority of the Board concluded that the 
employer’s good faith in agreeing to a 
Board election or one supervised by the 
union, the company or both, proved that no 
refusal to bargain had occurred. Although 
interrogation of em 


the union 


they agreed that the 
ployees as to membership and the conduct 


ing of the elections by the employer had 
been violations of the violation 
occurred after the refusal to bargain. They 
cited the Joy Silk Mills case,” which held 
that an employer may refuse to recognize 
a union if a good-faith doubt exists on the 
part of the employer as to whether the 
union represents a majority. 


law, no 


Again, Murdock and Peterson vigorously 
dissented on the refusal-to-bargain charge. 
The fact that the employer knew that a 
majority of employees had signed union 
authorization cards indicated that the em- 
ployer was showing bad faith rather than 
good faith in challenging the union status. 
The minority interpreted the 40-hour-week 
statement as a threat by the employer, 
although the majority dismissed it as a 
prediction of future events protected by the 
free-speech section of the act. The state- 
ment of the employer that a wage increase 
had been applied for was considered to be 
an illegal promise by the minority, espe- 
cially since the statement was made imme- 
diately after it was learned that the union 
was attempting to organize the employees. 
The majority held that this statement was 
legal, since the employer had applied for 
the increase before the advent of union. 
When adding these statements to what the 
majority found were illegal interrogation 

19 LABOR CASES { 66,021, 185 F. (2d) 732 
(CA of D. C.). 


679 











and illegal elections, Members Murdock 
and Peterson concluded that the employer’s 
doubt of the union majority status was in 
bad faith and a violation of Section 8(a) (5). 


Section 8(b)(2) 


In the Bloomingdale’s case,” the majority 
and Member Murdock differed as to whether 
a union had violated Section 8(b)(2) of 
the act by obtaining the discharge of an 
employee. The employee concerned had 
been fined for not attending union meetings. 
After he refused to pay his fines on several 
occasions, the union refused to accept dues 
payment when the employee appeared in 
person to pay them, although it had ac- 
cepted several payments through the mail. 
Finally the employee was fired, and charges 
were filed that the National Labor Rela- 
tions Act had been violated. The majority 
felt that the union was guilty under Section 
8(b)(2), which prohibits a union from dis- 
criminating against a worker except for 
nonpayment of dues and the initiation fees. 
In this instance the majority held that the 
employee had been discriminated against 
because of failure to pay the fines imposed. 
The fact that the union had refused to 


accept dues in the past because of failure 
to pay the fines demonstrated to the major- 
ity that it would be useless for the employee 


to continue offering to pay dues. The union 
finally communicated with the personnel 
manager that it would accept his dues, but 
the majority felt that such communication 
should have been addressed to the employee 
himself rather than through the personnel 
manager. 


Member Murdock, on the other hand, 
pointed out that six months after a previous 
request to fire the employee, the union 
again made the same request but assured 
the company that it was interested only in 
receiving dues from the employee. Further 
assurances were given the company that 
the dues would be accepted if tendered. 
When the employee was told of the con- 
ditions by the personnel manager, he re- 
fused to comment and was then fired. 
Murdock contended, then, that the em- 
ployee was fired solely because he refused 
to pay dues. To hold otherwise would con- 
tinuously absolve the employee from paying 
further dues on the pretext that they had 
been refused in the past. Since the com- 
pany had communicated with the employee 
that only dues would be required, Murdock 


contended that this was sufficient notice to 
the employee that the fines were no longer 
required. 


In the Business Men’s Life Insurance Com- 
pany case,” Mr. Murdock also differed from 
the majority as to whether the union had 
violated Section 8(b)(2) of the act. The 
majority pointed out that the employees 
had voted 19 to 1 against the union, and 
therefore indicated that they did not want 
a union. Any pressure on the employer to 
recognize the union, then, might possibly 
force him to hire only union men under 
illegal closed-shop agreements and thus dis- 
criminate illegally against his own em- 
ployees—an 8(b)(2) violation. Especially 
was this so since the union’s proposed 
contract would have prohibited the em- 
ployer from using nonunion workers beside 
union workers even though no legal union 
security clause was included in this con- 
tract. Member Murdock pointed out that 
the union had not asked for the discharge 
of any employees and had not asked that 
all join the union under an illegal closed- 
shop contract. Whether the union would 
have done so was mere conjecture. The 
majority, therefore, was against a possible 
future violation of the law rather than one 
which had occurred. 


Section 8(b)(4) 


The secondary boycott provisions of the 
act prohibit a labor union from encouraging 
employees to force an employer to cease 
doing business with another employer. The 
prohibition applies solely to encouraging 
employees and does not extend to en- 
couraging employers to cease doing busi- 
ness with other employers. In a case 
involving the Teamsters union,” the major- 
ity and Murdock split over which group 
had been encouraged. A truck which had 
crossed a picket line of a struck company 
then came to a secondary employer to un- 
load. According to the majority, one of 
the union stewards of the secondary em- 
ployer talked with an occupant of a car 
that had trailed the truck, and decided not 
to unload the truck. Another employee 
was also informed not to unload the truck. 
In Murdock’s version, the steward, after 
talking to an unidentified individual, ap- 
proached his foreman with the request that 
the truck not be unloaded. It was the 
foreman, then, who ordered the other em- 
ployee not to unload the truck. Since it 
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pany), 108 NLRB 363. 
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was the foreman who had been encouraged 
not to do business, and since it was the 
foreman who had issued the order not to 
unload the truck, Murdock felt that the 
union had not violated Section 8(b)(4)(A) 
and (B). The subsequent statement by the 
union steward not to unload the truck was 
considered irrelevant, since it took place 
after the foreman had directed that the 
truck not be unloaded. 

In another difference of opinion over a 
violation of the secondary boycott provi- 
sions™ the question arose as to what con- 
stituted proper primary picketing. In this 
case, the Carpenters union picketed a com- 
pany with the following sign: “Working 
Conditions on This Job Unfair to Car- 
penters’ District Council.” Several subcon- 
tractors were also doing work here, and 
they quit work as a result of the picketing. 
The majority contended that the signs 
should have read that the Carpenters were 
picketing only the primary employer; other- 
wise, the subcontractors might get the im- 
pression that they were being picketed also. 
From Member Murdock’s point of view, 
the signs were restrictive enough and did 
imply that only the primary company was 
being picketed, because that was the only 
group employing carpenters. 

Under Section 8(b)(4)(A) of the act, a 
labor union is forbidden to discourage em- 
ployees to engage in a concerted refusal to 
force employers to cease handling the prod- 
ucts of other employers. In the Conway 
case™ the Board held that it was not a 
violation of this section to refuse to handle 
struck goods under a “hot cargo” clause. 
Such a clause states in the labor contract 
that the union members may refuse to 
handle goods to or from any company in- 
volved in a dispute with a labor union. 
Although the Second Circuit Court of Ap- 
peals upheld the Board’s position of the 
legality of “hot cargo” clauses in the Con- 
way case, Members Beeson and Rodgers 
in the McAllister Transfer case™ overruled 
the Conway case. Chairman Farmer, in 
concurring that an 8(b)(4)(A) violation 
had taken place, did not agree to an over- 
ruling of Conway. The major contention of 
Beeson and Rodgers was that Congressional 
legislative intent had outlawed secondary 
boycotts. Since this was so, the law cannot 
be waived by private parties in an agree- 
ment which is against public policy. Fur- 
thermore, the primary employer did not 


waive his rights, nor did the public. The 
respondents had contended that since the 
Taft-Hartley Act had not specifically out- 
lawed “hot cargo” clauses, they were there- 
fore legal. Members Beeson and Rodgers 
argued contrariwise that a lack of a specific 
clause legalizing the “hot cargo” clause 
meant that Congress had intended to ban 
such activity under the general secondary 
boycott section. 


In dissenting, Members Murdock and 
Peterson pointed out that the secondary 
boycott prohibitions were primarily to pro- 
tect secondary employers against activities 
from which they could not help them- 
selves. If, though, they willingly entered 
into a contract containing a “hot cargo” 
clause, perhaps to help themselves in meet- 
ing nonunion competition, no protection 
was necessary. Beeson and Rodgers replied 
that other groups were to be protected by 
this section also including the primary em- 
ployer and the public. In conclusion, Bee- 
son and Rodgers pointed out that “hot 
cargo” clauses were clauses to legalize sec- 
ondary activity of the type clearly outlawed 
by the secondary boycott provisions of the 
act. In rather colorful language, they added 
that “To permit a form of legal sophistry to 
make possible so flagrant a subterfuge for 
continuing this well-known abuse in labor 
disputes is to make a mockery of one of the 
most significant provisions which Congress 
wrote into the Act.” 


In their dissent, Members Murdock and 
Peterson pointed out that the secondary 
boycott section forbade a “strike” or “re- 
fusal” to work. If the secondary employer 
had agreed to a “hot cargo” clause, then 
the employers were neither striking nor 
refusing to work. Like their opponents, the 
dissenters quoted freely from the Congres- 
sional Record to prove that Congressional 
intent was not to outlaw the “hot cargo” 
clause. To them, legislative intent showed 
that this section was for the protection of 
the secondary employer, who was not being 
harmed by a “hot cargo” clause. Another 
of their major points, on which Chairman 
Farmer concurred, was that the secondary 
boycott provisions prohibited pressure on 
employees to engage in illegal secondary 
activity. However, this section did not pro- 
hibit a union from going to an employer 
(as contrasted to his employees) in an 
attempt to have him stop dealing with an- 
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other employer. Since “hot cargo” clauses 
represented dealings directly with employ- 
ers, such clauses were legal. 


Section 9(b) 


The Board permits employers to with- 
draw from a multiemployer bargaining unit 
if their abandonment is both unequivocal 
and timely. In two majority 
and Member Murdock differed as to the 
unequivocality of the employer. In the Bear- 
ing and Rim Supply Company case™ the com- 
pany had bargained in a multiemployer 
unit for seven years. After its employees 
submitted a decertification petition to the 
Board and while negotiations were in prog- 
ress, the employer resigned from the em- 
ployer’s association, notified the association 
to discontinue bargaining on its behalf, and 
advised the union of this action. The em- 
ployer stated at the NLRB hearing that it 
was his desire to bargain thereafter as a 
separate firm. All of these actions, accord- 
ing to the majority, added to an unequivocal 
abandonment of the multiemployer unit. 


cases, the 


The union on its part claimed that the 
employer withdrew from the multiemployer 
unit solely for the purpose of supporting 
a decertification petition. Member Mur- 
dock quoted the employer to the effect that 
he was withdrawing from the larger unit 
only until he saw with whom he was to 
legally bargain. Such a statement to Mur- 
dock did not denote unequivocality. Ac- 
cordingly, he would have directed the 
employer to remain in the multiemployer 
unit. 

The Eisenhower appointees reversed past 
Board decisions by permitting near relatives 
to be included in the bargaining unit.” 
They contended that family relationship 
would not necessarily break the tie of mu- 
tuality of interest with fellow workmen in 
a labor union, and that barring special 
status, such employees should be included 
in the unit. Murdock would have continued 
to bar such employees from the unit. Ac- 
cording to him, familial bond removes the 
community of interest with other employees. 
The interests of such relatives are identi- 
fied with management, not with fellow 
employees. A problem arises that 
fellow employees might be afraid to take 
appropriate collective action if relatives of 
management attend the union meetings. 


also 


Election Cases 

In election cases, the majority carried 
over their viewpoint from unfair practice 
cases that isolated instances of interrogation 
or threats would not void an election. Thus, 
in the Liberal Market case,” the majority 
allowed the election to stand since only a 
small number of a total of 70 employees 
had been approached by management offi- 
cials. Both Member Murdock and Member 
Peterson dissented. They pointed cut that 
promises of benefit had been made on con- 
dition that the workers would not join the 
union, and employees had been unfairly in- 
terrogated. Discriminatory application of 
the no-solicitation rule was found when on 
two occasions an employee was sent to 
the back room during working hours to 
talk from 45 minutes to one hour each time 
representatives of the independent 
Section 8(a)(1) cases, Mur- 
that such illegal 
be cumulative in 
more employees 


with 
union. As in 
dock and Peterson felt 
activity would tend to 
effect, and coerce many 
than were actually approached by manage- 
ment. 

In an election case,” the majority refused 
the United Steelworkers’ petition to set 
aside an election which the union lost, and 
Murdock dissented. One week before the 
election the employer sent an announce- 
ment to the employees, which said in part: 
“Furthermore, in keeping with the Com- 
pany’s progressive policy, since January, 1953, 
management has been working on a formula 
to make possible the payment of average 
earnings, rather than base pay rates for 
vacations and holidays.” The majority did 
not feel that this statement was an illegal 
promise of benefit, for the employer did 
not actually state that he would grant im- 
proved vacation and holiday benefits, or 
that the awards would only be forthcoming 
if the union were defeated. From Mur- 
dock’s point of view, the timing of the 
announcement in an antiunion context led 
workers to believe that benefits would be 
forthcoming without a union and as such 
were a promise of benefit. Accordingly, he 
would have set aside the election. 


In a somewhat similar case,” the ma- 
jority dismissed a union petition for a re- 
hearing of a protest of an election lost by 
the Retail Clerks International Association. 
During lunch hour, in general conversation 
with employees but not at the initiation of 
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the supervisor, the latter made the state- 
ment that the store could not afford wage 
increases and would close its doors before 
raising wages. A similar statement was 
made by the store manager. The majority 
interpreted these statements as being per- 
sonal opinions rather than as being a threat 
to the workers. Member Murdock felt that 
the majority had not considered the back- 
ground of these statements sufficiently, and 
accordingly would have remanded the case 
for rehearing. 

In the Texas Prudential Insurance Com- 
pany case,” the majority refused to set aside 
an election that was lost by the Office Em- 
ployees International Union. Three days 
before the election, the vice president of the 
company read a prepared speech to the 
assembled employees in which he stated: 
“Last year the directors of this Company 
authorized the establishment of a pension 
plan, the greater part of the expense for 
such plan to be borne by the Company. 
This plan will probably be placed in effect 
early in 1955.” Had the president 
unequivocally stated that the pension plan 
would have been inaugurated regardless of 


vice 


the outcome of the election, no question of 
setting aside the election would have arisen. 
As it was, the regional director of the 
NLRB recommended that the election be 
nullified on grounds that the promise of a 
pension had unduly interfered with the em- 
ployees’ freedom of choice. The majority, 
on the other hand, found in the above quote 
an unequivocal statement that the new 
pension plan would have been instituted re- 
gardless of any election vote, and that the 
uncertainty related solely to the exact tim- 
ing of instituting the new plan. The major- 
ity accepted the vice president’s explanation 
that his statements were made to counteract 
exaggerated union propaganda. They fur- 
ther pointed out that the pension plan had 
been under consideration since 1950, that 
questionnaires concerning a plan had been 
submitted to the employees in 1952, and 
that the employer had testified at a repre- 
sentation hearing that the plan was to be 
instituted in 1954. Murdock felt that prior 
consideration of the plan as early as five 
years before did not result in substantial 
employee awareness that the plan would be 
inaugurated regardless of the outcome of 
the election. The fact that the vice presi- 
dent had not directly stated that the work- 
ers would receive a pension regardless of 
the outcome of the election indicated to 


Murdock that the employer was attempting 
to promise the workers something for vot- 
ing nonunion. The timing of this announce- 
three days before the election was 
free- 


ment 
deemed to interfere with the employees’ 
dom of choice of a bargaining representative 


In the Griffin case™ the Board held that 


it would not conduct an election in which a 
union disclaimed majority status. Member 
Murdock contended that this ruling was 
reversed in the 3 Beall Brothers 3 
In the later case the union had petitioned 
for an election in January of 1954. In 
May the union petitioned to withdraw 
its request for an election, but the Board 
did not honor the withdrawal request. The 
union had been out on strike since Novem- 
ber of 1953, and it had picketed since then. 
The majority of the Board reasoned that 
the continued picketing of the union was 
inconsistent with its disclaimer of interest 
as bargaining agent when the petition tor 
election was withdrawn. Since a question of 
representation did exist, the majority or- 
dered that the election be held. They dis- 
tinguished this case from Griffin, for the 
union in Griffin disclaimed any interest in 
the replacement employees and stated that 
it wished to represent only the strikers 
Furthermore, it did not appear that the 
union simultaneously and inconsistently picketed 
the employer’s premises. It was primarily 
the picket line in Beall Brothers which in- 
dicated to the majority that the union had 
desire to bargain with 


= awd 
case 


not abandoned its 
the stores involved. 


Murdock pointed out that in the Griffin 
case no mention was made of whether there 
was picketing or not. Generally, picketing 
does accompany a strike, and the record 
was clear in Griffin that there was a strike. 
Since the strikers had been replaced by 
permanent replacements, there was no ques- 
tion in anyone’s mind that the petition- 
ing union did not represent a majority of 
workers, nor did they so contend. Inas- 
much as the union did not claim to repre- 
sent a majority, the election would be futile, 
because no one claimed to represent those 
eligible to vote. (Under the Taft-Hartley 
Act, economic strikers permanently replaced 
do not have the right to vote.) Since it was 
already known that the petitioning union 
did not the workers, the Board 
would be going to considerable expense in 


represent 


conducting an election to prove precisely 
nothing. 


(Continued on page 714) 
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By OSCAR S. SMITH 


Obligations of Government 
as Owner, Financier and Consumer in 


Bh DEBUT of atomic energy during 
World War II was directed toward an 
early end to hostilities. When the clouds 
over Hiroshima and Nagasaki had cleared, 
the world knew that this atomic youth was 
to become a mighty giant of great future 
influence. The Atomic Energy Act of 1946, 
which created the Atomic Energy Commis- 
sion, was signed ten years ago. During this 
period, the principal mission has been to 
maintain world supremacy in atomic weap- 
ons. On the success of this mission we have 
placed great reliance for maintaining the 
peace of the world. 

Since the new act of 1954, however, we 
have seriously undertaken the development 
of two new atoms—the industrial atom at 
home, and the peaceful atom abroad. 


The labor problems of the industrial and 
peaceful atoms may differ from those of the 
military atom. My discussion will relate 
itself primarily to the atom which has na- 
tional defense as its paramount objective. 

To provide adequate perspective, it may 
be well to note briefly the industrial scope 
of the program and the method of opera- 
tion. Uranium exploration and mining is 
promoted throughout the free world. Be- 
tween acquisition of the ore and stockpiling 
of the weapons, extensive and complex man- 
ufacturing activity occurs. Our atomic en- 
terprise also includes a substantial research 
program in the biological sciences, directed 
toward determining both the beneficial and 
the harmful effects of radioactivity and the 
development of methods of exploiting the 
former and protecting against the latter. 
Very extensive research is carried on in the 
physical sciences, together with extensive 
development work in the reactor field which 
embraces both stationary and.mobile power 
plants. 

To these activities, inaugurated under the 
act of 1946, there has now been added a 
responsibility for promotion, licensing and 
regulation of the industrial atom and its pri- 
vate use. In addition, the commission has 
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been assigned a major role in the President's 
plans for the international peaceful atom 

Current employment in the government 
atomic energy program is roughly 100,000 
Almost 95 per cent are employees of indus- 
trial corporations and academic institutions 
through which our major activities are car- 
ried out under cost-reimbursement contracts 
The Atomic Energy Commission devotes its 
energy to establishing program objectives, 
ensuring adequate accomplishment of goals, 
and assuring suitable accountability for the 
expenditure of public funds. In this mixed 
type of operation, where the government 
owns the plants and pays the bills but con- 
tracts out the actual plant operation, a clear 
definition of the respective roles of govern 
ment and of the contractors in labor matters 
becomes a matter of prime importance. The 
declared policy of this nation is to encour- 
age the use of collective bargaining as a 
method of determining wages, hours and 
working conditions. Collective bargaining 
envisages that representatives of employee 
and employer will negotiate out their dif 
ferences. Our American concept of bargain- 
ing does not contemplate government as a 
third party, and a third-party negotiator 
would likely interfere with settlement. 

The problem is one of how to discharge 
owner, 
same 


the obligations of government as 
financier and consumer, and at the 
time permit the national policy of collective 
bargaining to work. Our effort at solution 
is based on a clear enumeration of the role 
we will play in meeting this obligation which 
also forth that other matters are en- 
tirely within the contractor’s prerogative. 
First, we recognize that it is a role of gov- 
ernment to assure that wages, hours, safety 
regulations and working conditions are ade- 
quate in terms of the general welfare, and 
not substandard in relation to normal in- 
dustrial practices. Second, with all 
reimbursed by the government, there is no 
profit incentive to economical operation. 
Government must assure that public funds 
are expended judiciously. Clearly we will 


sets 


costs 
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Relation to Collective 


Bargaining 





Questions of national security and the inadequacy of existing workmen's 
compensation laws add to the technical difficulties of labor-management 


relations in the newly created atomic energy industry. 


Collective bar- 


gaining must recognize these and the further factor that the government is 


a third party to such agreements. 
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not substitute our judgment for that of the 
contractor as to a particular wage rate or 
working condition. But we do see that the 
general level of wages is not stratospheric, 
and that conditions in our plants are not 
unstabilizing in relation to other plants. 
Third, we recognize a specific role in en- 
forcement of certain labor laws—more spe- 
cifically, the Davis-Bacon and Eight Hour 
laws, as well as the executive order on 
nondiscrimination in employment. Fourth, 
we accept a rather specific and paramount 
role in relation to security of information 
and of plant 

\ fifth area relates to disputes settle- 
ment. With well over 90 per cent of our 
effort, in terms of both dollars and people, 
directed at defense needs, continuity of 
production is important. 

I will try to describe briefly the policy 
approach we adopted in each of these areas. 
Our general objective has been that, despite 
necessary limitations, personnel and labor 
policies should reflect the best experience in 
American industry, that contractors 
and their employees should be enabled to 
conduct their employment relationships with 
all feasible freedom from government inter- 


and 


ference. 

However, to discharge our obligation for 
a judicious expenditure of public funds, we 
established the requirement that—while we 
were not going to be a third party at the 
bargaining table, or away from it—wages 
and conditions must be justified in terms 
of some accepted standard or pattern. This 


Obligations of Government 


does not mean that wage rates must corre- 
spond to the average of rates elsewhere. It 
does mean that wage increases bear some 
relation to outside patterns. They do not 
have to meet any one standard or any one 
pattern. For instance, adequate justification 
would likely exist if the wage increase in 
our plant were in line with a corresponding 
wage increase in the private plant of the 
same employer, or if it were in line with an 
apparent pattern of current increases in re- 
lated industry, or if it corresponded to a 
increases across the 


general pattern of 


country 


In practice, this approach has worked 
fairly well. We did have one rather trouble- 
some arbitration situation. The union and 
the employer each presented wage surveys 
to the arbitrator. Although they had sur 
veyed the same area, and generally the 
same employers, the data presented were 
quite contradictory. The arbitrator’s deci 
sion stated that, in view of the conflicting 
data, his award was determined on a wholly 
arbitrary We told both the con- 
tractor and the union that, while we gen- 
erally looked with favor on arbitration, we 
were not disposed to accept wage rates 
which were stated by the arbitrator to be 
wholly arbitrary and without known justifi- 
cation. We persuaded the parties to estab- 
lish a new procedure, whereby a tripartite 
team resurveyed the same area. This tri- 
partite team came up with agreed rates 
based on the survey, which we accepted. 


basis. 


In construction, basic wage rates are set 
by the Secretary of Labor pursuant to the 
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Davis-Bacon law. This law requires the 
payment of predetermined minimum prevail- 
ing wages on the construction, alteration 
or repair of public works. Perhaps few 
statutes have been needed as much as this 
one was when it was passed in 1931. How- 
ever, its authors could not foresee that 25 
years later the government would be con- 
tracting for the operation of a multibillion- 
dollar atomic manufacturing plant which 
required continued plant improvement, mod- 
ification and repair. In practice, a determina- 
tion that work is subject to the Davis-Bacon 
Act means that construction rates are to 
be paid, and construction workers expect 
they will be hired for the work. Similar 
skills are possessed by the regular mainte- 
nance employees of the plant, who are paid 
at wage rates established by collective 
bargaining under a certified plant bargain- 
ing unit, as distinguished from the Davis- 
Bacon rates set by the Secretary of Labor. 
It is only natural that such workers feel 
they should do the alteration and repair of 
their plant and at the rates for which they 
have collectively bargained. In my experience, 
no NLRB unit determination has excluded 
Davis-Bacon coverage, as such, and the 
Secretary of Labor invariably bases his pre- 
determination on construction rates—not 
collectively bargained plant rates. A fertile 
field results which is productive of juris- 
dictional conflict. 


We have tried to meet this problem by 
establishing government committees at our 
larger installations to review all alteration 
and repair work orders. These committees, 
usually composed of representatives of the 
local AEC construction, production and per- 
sonnel divisions, determine in respect to each 
order the possible coverage of Davis-Bacon, 
in advance of work being performed. This 
procedure has helped, but the number of 
claims of misclassification and misassign- 
ment of work remains a problem. 


The protection of security is accomplished, 
in part, through physical guarding and, in 


part, through reliance upon cleared per- 
sonnel, to assure that classified data is not 
disclosed to unauthorized persons. Of spe- 
cial interest to this audience is the relation 
of classification of information to grievance 
procedures, labor negotiations and related 
proceedings before administrative and judicial 
agencies. During World War II, it was 
believed that security of information fore- 
closed certain proceedings before admin- 
istrative agencies, representation 
cases before the National Labor Relations 
Board. Similarly, special grievance proce- 
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such as 


dures were established providing for final 
resolution by selected government personnel. 
With the conclusion of the war, it was rec- 
ognized that some workable accommodation 
must be found that would both assure se- 
curity and follow national policy relating 
to collective bargaining. We first estab- 
lished the objective that matters falling 
within the scope of the Labor Management 
Relations Act should be handled in normal 
fashion wherever possible on the basis of 
open hearings, unclassified records and pub- 
lished decisions. We then took a number 
of special measures to facilitate this objective. 

We arranged with the National Labor 
Relations Board for a continuing special 
panel of cleared examiners for assignment 
to atomic energy cases whenever classifica- 
tion of information was alleged to be perti- 
nent to resolution of the issues. The 
availability of a cleared examiner makes 
possible off-the-record discussion of the al- 
legedly pertinent classified information and 
exploration of how the essential facts may 
be put on the record in unclassified form. 
Our procedure also contemplates that after 
appropriate investigation, counsel for the par- 
ties will be cleared if such clearance is 
desirable for proper preparation of a case. 

We have defined the AEC role in formal 
labor proceedings to be (1) to assure the 
protection of classified information; (2) to 
assure that material and relevant informa- 
tion is not withheld on grounds of security 
if such information can be presented in un- 
classified form; and (3) to assist in deter- 
mining appropriate action where a decision 
may turn on data which can be expressed 
only in classified form. 

We arranged with the Federal Mediation 
and Conciliation Service for clearance of a 
small number of mediators to be available 
in the event classified data appeared to be 
involved in atomic energy labor disputes. 
The FMCS also maintains a panel of cleared 
arbitrators. In any situation where the par- 
ties to an arbitration proceeding feel it may 
be necessary to disclose classified data, they 
can so inform the FMCS, which will supply 
a list of names of cleared arbitrators from 
which a selection may be made. 

The question of classified data is most 
apt to arise in grievance procedures. At 
one time, union representatives frequently 
complained that they were impeded in their 
function of representation by lack of access 
to classified data. It was sometimes alleged 
that employers refused to discuss grievances 
on the ground that to do so would disclose 
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Insofar as organization and bargain- 
ing are concerned, the main job of 
the Labor Board is simply to protect 
employees against interference with 
their rights to organize and then, 
when they organize, to protect their 
right and the employer's right to 
engage in good faith bargaining. 

—tTheophil C. Kammholz 





classified data to unauthorized persons. We 
met this problem by adoption and publica- 
tion in the Federal Register of the following 
policy: 

“6.30 Clearance of certain local union rep- 
resentatives. It is recognized that security 
clearance of certain union representatives 
may be necessary to assure opportunity for 
effective representation of employees in col- 
lective bargaining relationships with AEC 
contractors. Accordingly, AEC managers 
may authorize investigation for ‘Q’ clear 
ance of union officials functions as 
representatives of employees may reasonably 


whose 


be expected to require access to restricted 
data (1) under NLRB and other procedures 
according to applicable law (LL.MRA, 1947); 
(2) to effectively perform their representa- 
tion functions in the resolution of grievances 
and in other collective bargaining relation- 
ships with contractors; (3) to effectuate the 
recommendation of the President’s Com- 
mission on Labor Relations in the Atomic 
Energy Installations in respect to integra- 
tion of the union into the plant organization 
‘as a two-way channel of communication and 
a medium of understanding between man- 
agement and workers’.” 

We also arranged with the chairman of 
the National Joint Board for the Settlement 
of Jurisdictional Disputes in the Construc- 
tion Industry for clearance of certain key 
craft officials at the international level to 
be available when needed to provide supple- 
mentary assistance to the usual procedures 
for settling jurisdictional disputes. 

Currently, the special measures I have 
described are used rather infrequently. The 
indications now are that security of informa- 
tion presents no particular problem in rela- 
tions between management and labor. How- 
ever, the development of the special meas- 
ures was essential. The effect of the measures 
is to make it difficult either to “hide behind 
security” or to allege that another party is 
doing this. The result is that when special 
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classification problems arise, they are faced 
forthrightly and, when so faced, usually can 
be resolved. 


Continuity of operations is important in 


atomic energy because of its national de- 
fense mission; because of implications abroad 
were unable to maintain continuity; 
some of our 


nature, 


if we 
because are 
continuous in difficult to 
down without possible serious loss in terms 


new, 
shut 


processes 


and 


of both product and plant; because surplus 
capacity not exist; and 
rate of production in some activities is rela- 


does because the 
tively constant and susceptible to increase 
only by costly and time-consuming means 


Our basic approach to continuity is to 
urge upon the parties to collective bargain- 
ing the acceptance of a special responsibility 
in this area. We recommend that collective 
bargaining agreements provide that griev- 
ances and disputes involving the interpreta 
tion and application of the agreements will 
be settled, without resort to interruption of 
normal operations, by an effective grievance 
procedure with arbitration as its fina! step, 
unless the parties mutually agree upon some 
other method of assuring continuity throughout 
the term of the agreement. Finally, we make 

mediation 
those provided by 


available certain special proce- 


dures over and above 
the FMCS 

After discussions with our contractors and 
our unions, the commission, in 1949, estab- 
lished the Atomic Energy Labor-Manage- 
ment Relations Panel, and the President 
appointed well-known experts to serve as 
So-called “status quo” 
agreements from both con- 
tractors and unions which in effect placed 


members of the panel 
were obtained 


in escrow with this panel the right to strike 
or lock out. 
stoppage of 
would be consulted. The panel was expected 


It was agreed that; before any 


work would occur, the panel 


to review the situation; study the issues; 
consult with the AEC concerning the likely 
impact of the work stoppage; consult the 
FMCS regarding its efforts to adjust; con- 
sult with the parties; and take such action 
This 
action might involve further mediation before 


as, in its discretion, seemed desirable. 


the panel; insistence on further mediation 
before the Federal Mediation and Concilia- 
tion Service; issuance of recommendations; 
or other action as dictated by the panel's 
discretion and ingenuity. If the panel found 
that the dispute would not seriously impede 
atomic energy activities, it might withdraw 
and release the parties from their status quo 
Without such a finding, however, 
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pledges. 








As union membership has grown over 
the years, the scope of labor inter- 
ests and activities has _ similarly 
expanded. Thus, organized labor 
today is fully awake to its civic 
responsibilities. 

—wWilliam F. Schnitzler 





the siatus quo pledges barred work stoppage 
so long as the panel retained jurisdiction. 


To the extent that the risks and uncer- 
tainties attendant upon a strike are an incen- 
tive to agreement, this incentive was, of 
course, impaired by the status quo pledges. 
It was hoped, nevertheless, that the terms 
of the panel’s intervention would preserve at 
least the essentials for open-ended negotiations. 


At the change of administration in 1953, 
resignations of the original panel members 
were accepted, and the parties interpreted 
this as a discontinuance of their status quo 
pledges. A new panel was established within 
the FMCS. New procedures were published 
by the service, which provided that prior 
to panel intervention in a dispute (1) there 
must be a finding by the Atomic Energy 
Commission as to impact; (2) there must 
be a finding by the service that its facilities 
have been exhausted; and (3) there must 
be a referral of the dispute by the service. 


After a couple of years’ experience with 
this new arrangement, the President trans- 
ferred the panel back to the Atomic Energy 
Commission, upon the joint recommenda- 
tion of the director of the FMCS, the Secre- 
tary of Labor, the chairman of the panel 
and the chairman of the Atomic Energy 
Commission. 

The procedures under which the panel 
operated appeared to have certain weak- 
nesses. It was believed that this change was 
the best way to facilitate their improve- 
ment. Under its changed status the panel 
will establish its own procedures. This it 
has not yet done. However, as the proce- 
dures used prior to the transfer have been 
discarded, I think it may be appropriate to 
comment on some of the questions that 
arose under them. In practice, the pre- 
intervention findings by AEC as to impact, 
and by the service as to the exhaustion of 
mediation, seemed to leave little choice of 
action for the panel but to hold hearings 
and issue recommendations. Further media- 
tion by the panel itself, or referral back to 
the FMCS, might give an appearance that 


the panel was disputing the conclusion of 
the service that mediation had been ex- 
hausted. The panel was not in a position to 
question the Atomic Energy Commission’s 
finding of impact. Little room was left for 
panel ingenuity, and the terms of intervention 
seemed to foreclose mediation or negotiation 
based on genuinely open-ended developments. 


There is a question of whether require- 
ment of a finding of what amounted to say- 
ing mediation had been exhausted was not 
a mistake. True, the FMCS should do its 
best to resolve a dispute in advance of panel 
intervention. However, I wonder if we ever 
should admit, much less formally find, that 
mediation is exhausted. Rather, the view 
might well be that, at the moment at least, 
the breaking of an impasse requires imagina- 
tion and ingenuity beyond that which is 
reasonable to expect from a conciliator loaded 
with a heavy toad of other disputes. Some- 
thing special may be required, such as the 
undivided attention of a group of experts. 
The requirement of a formal referral by the 
service may also have been a mistake. The 
referral appeared to place a degree of finality 
on the service’s efforts which should not 
have existed. The effect was to blot out 
further mediation by the service from the 
category of items the panel might try to 
accomplish. In practice, the impact finding 


by AEC came to be viewed as a departure 


point for referral to the panel. This tended 
to make this finding appear to be a matter 
of strategy in influencing negotiations rather 
than what it should be—a factual statement 
of impact. 

It may be well to discuss this vitality 
question briefly. The scope of our program 
is broad and embraces a variety of activities. 
In an activity such as the repainting of the 
houses in one of the commission communi- 
ties, the impact of a strike might not be 
very great. On the other hand, the maxi- 
mum in vitality is represented in some of 
our new continuous process plants, such as 
the gaseous diffusion plants. Between these 
two extremes are situations where the urgency 
created by short stoppages may vary, but in 
nearly all cases it will be clear that any 
continuing or prolonged stoppage would be 
fatal to meeting established defense goals. 
If the vitality finding is viewed as a point 
of departure for some special intervention, 
a question inevitably will arise in many of 
these situations as to whether to make the 
vitality finding before a strike starts or 
immediately after it starts, or to wait until 
the end of any slack period which may be 
only a matter of days. 
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The 
finding might be (1) a belief that the dis- 
pute would be within the slack 
period, or (2) that taking advantage of this 
slack, and the consequent delay in special 


apparent reasons for delaying the 


resolved 


intervention, might have a beneficial effect 
in the relationships between the parties, or 
(3) the outcome of the negotiations might 
be influenced by the delay. The 
ment agency, interested as it is in the finan- 
cial aspects, is bound to be considered close 
to the management side of the dispute. When 
this fact is considered together with possible 


procure- 


reasons for delaying intervention, a question 
arises as to whether the appropriate function 
of the not be 
limited to (1) making the most correct and 


procurement agency should 
complete factual appraisal it can of the im- 
pact of a stoppage and (2) supplying these 
facts to the highest mediation authority— 
in our case the panel—well before an impasse 
is reached. Under such an approach, the 
mediation authority would exercise its own 
expertise in labor-management relations in 
arriving at its own objective judgment as 
to when and whether to intervene. 


STEWARDSHIP FOR 


“We in the Labor Department are 
hired and paid to do a definite job. That 
job is to foster and promote the well- 
being of the working people of this 
country. 

“As to budget: The Department of 
Labor’s budget has been increased from 
$293,000,000 in 1953 to almost $500,000,000 
in 1956. This, during a period of general 
tightening of government purse-strings, 
is evidence of the increased relative im- 
portance assigned to Department of 
Labor functions. 

“Under the Davis-Bacon act, relating 
to wage standards on Federal construc- 
tion, cases are now being initiated at the 
rate of about a thousand a year, com- 
pared with about 160 in 1950 to 1952. 
Blacklist action was taken against 46 
employers in 1953-1956, compared with 
4 in the 17-year period 1935-1952. 

“Under the Walsh-Healey act, relating 
to wage and safety standards of govern- 
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I want to comment briefly on the forth- 
coming industrial development. Here, the 
labor problems may be quite different from 
those we have encountered. The atomic 
energy industry of the future, unlike such 
industries as mining and railroading, will 
cut across a variety of established industries 
Under these circumstances, the pattern of 
labor relations and collective bargaining in 
the various segments of atomic energy will 
likely correspond to the pattern in the in- 
dustries to which these segments 
Special problems are presented in workmen’s 
compensation and in safety standards and 
inspection. The 1954 Atomic Energy Act 
places safety regulations at the federal level, 
this responsibility has ordinarily 
been exercised by the states. Further, the 
presence of radiation in some atomic energy 


relate. 


whereas 


work may raise questions as to the adequacy 
of some state workmen’s compensation laws 
The Department of Labor has recently un- 
dertaken a special study of these and other 
labor problems of the new industrial atom. 
This seems like a needed and important 
piece of work. I am sure all of us will 
look forward with interest to the results 


of their study. [The End] 


THE WORKINGMAN 


ment suppliers, enforcement hearings 
have been increased from 66 in the period 
1950-1952 to 106 in the period 1953-1955 
Prevailing minimum wages were for the 
first the soft 
industry. <A attempt to 
enjoin industry-wide 
tions was finally defeated in the Supreme 
As a result, about $1,500,000 in 
workers 


time established for coal 
long-standing 
wage determina- 
Court. 
back pay will be 
in the cotton textile industry alone. 


returned to 


the Fair 


also 


actions under 
Labor Act 


stepped up, and last year over $6 million 


“Enforcement 
Standards have been 
in back wages was obtained for workers. 

“The most important contribution to 
the 
last analysis, is not made by legislation 
or departmental action aimed at particular 


well-being of wage earners, in the 


labor problems. It is made by a healthy 
and growing economy, whose gains are 


fairly shared.”—Arthur Larson. 





A Study of Labor Mobility for St. Paul, 


The author, an assistant professor of economics at the City College of 
New York, investigated, over a ten-year period, the causes of labor 


migration to St. Paul. 


He concluded that the accepted reasons for the 


shifting of labor—increased job opportunities for rural movement and higher 
wages for interurban migration—were not evident in his detailed survey. 





STUDENTS of interarea labor migration, 
including many labor and agricultural 
economists, have contended that the rela- 
tionship found in theoretical models be- 
tween mobility and wage changes is not 
an adequate explanation of geographical 
movement. They object, for instance, to 
conclusions that “recent researches are in- 
dicating more and more clearly that differ- 
ences in net economic advantages, chiefly 
differences in wages, are the main causes 
of [geographical] migration.” 

Some of these critics of traditional theory 
have suggested that job opportunities 
rather than changes in wage differentials 
are the important motivating force to mi- 
gration. Thus Makower, Marschak and 
Robinson constructed a coefficient of mo- 
bility into Oxford, England, based upon 
differences of job opportunity as modified 
by distance.” A recent study of data for 
St. Paul, Minnesota, to be discussed in 
this article, throws some doubt on the use- 
fulness of either job opportunity or changes 
in wage differentials as explanations of the 
impetus to migrate. 

This article is concerned with a particular 
aspect of labor mobility, interarea migra- 
tion. It will seek to determine whether 
for St. Paul, Minnesota, from 1940 to 1950, 
job opportunity or increases in wage differ- 
entials motivated movement of male mi- 
grants. Job opportunity, as used in this 
paper, means the availability of employment 
opportunity at going wages at the migrant’s 
point of destination. The statistical evi- 
dence presented is based upon a 1951 sam- 
ple drawn by the Bureau of the Census 


in St. Paul for the Survey of Occupational 
Mobility undertaken by the Social Science 
Research Council and seven cooperating 
university centers for the Department of the 
Air Force. A brief survey of literature con- 
cerning geographical migration will first 
be considered, and hypotheses concerning 
the motivation of such migration will be 
reviewed. The evidence of the St. Paul 
sample will then be discussed and it will be 
shown that this evidence does not support 
either the hypothesis that short-run job 
opportunity motivated such movement or 
the hypothesis that short-run increases in 
wage differentials motivated the migration 
Finally, an alternative explanation of eco- 
nomic migration incentives will be offered. 


| 

The literature on geographical migration 
has made much of the job opportunities 
motive for migration. Lloyd Reynolds, 
reporting on the New Haven labor market, 
writes: “The view that workers can be 
redistributed only by changes in wage dif- 
ferentials seems to be mistaken. They are 
distributed much more directly and force- 
fully by differentials in the availability of 
jobs.”* He adds that interarea migration 
will be induced by differences in the wage 
level only when a sufficiently large differ- 
ential known to prospective migrants exists 
and when there is reasonable certainty that 
there will be jobs available at the stated 
wage.’ 

Agricultural economists also conclude 
that job availability is the “condition most 
necessary for the movement of labor out 





1J. R. Hicks, Theory of Wages (London, 1935), 
p. 76. 

2H. Makower, J. Marschak and H. W. Robin- 
son, “Studies in the Mobility of Labour: A 
Tentative Statistical Measure,’’ Oxford Economic 
Papers, No. 1 (October, 1938), pp. 81-123. 


690 


*L. G. Reynolds, The Structure of Labor Mar- 
kets (New York, 1951), p. 244. 
*See work cited at footnote 3, at p. 245. 
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By MAURICE C. BENEWITZ 


contend that in- 
agricultural 


of agriculture.” They 
creasing differentials between 
and industrial incomes are not 
to induce rural-urban migration; 
contrary, migration is most prevalent when 
differentials are narrowing and agriculture 
is relatively more attractive than it had 
been. In times when differentials are nar- 
rowing, job opportunities are most easily 
available for rural migrants. Migration, 
Theodore Schultz contends, seems to occur 
rather than because of, relative 
prices and wages.° A summary of the view 
that migration is job-motivated was pre- 
sented by Reynolds, who noted that migra- 
tion would occur in the absence of differentials 
to “correct the discrepancy between the 
location of new births and the location of 


necessary 
on the 


in spite of, 


7g 


new jobs. 


The evidence in mobility studies is not 
unequivocal, however, on the effect of wage 
differences as a stimulus to movement 
either within a local market or between 
markets. Gladys Palmer found that hosiery 
workers in Philadelphia in 1936 were at- 
tracted to this industry by high earnings.* 
C. A. Myers notes that wage differentials 
are important in explaining mobility in 
periods of good job opportunity but are 
when employment oppor- 
plentiful.* 


important 


less 


less 


tunities are 


The Reynolds explanation that migration 
would occur in the absence of any wage 
differential emphasizes the importance of 
the economic push to migration rather than 
the pull, 

People because their economic 
future appears to them to be poor where 
they are, rather than because the opportuni- 
more attractive 


move 


ties in other areas seem 
than a presently satisfactory situation. If 
this is correct, then an examination of the 
area to which 


offer an ex 


existing in the 
might not 


conditions 
migration occurs 


planation of that movement 


The concept that migration is 
vated rather than wage-motivated (or wage 
differential-motivated) has _ recently been 
incorporated into economic 
constructed for theoretical purposes 
S. Duesenberry, for example, has presented 
the hypothesis that if a wage-differential 
which is enough to induce 
movement from rural to urban areas, ex- 
panding urban industries can draw addi- 
tional labor merely by making jobs available 
without increasing the differentials.” 


job-moti 


some models 


James 


exists large 


In our history, he contends, those de- 
siring to move did not attempt to bid down 
wage rates in high wage areas; rather they 
waited until employment was offered at 
the gomg wage in high wage industries. 
There was always labor available for urban 
industry at the going wage whenever there 
was a demand for it.” 

The job-opportunity theorists do not pre- 
cisely specify the labor supply function 
they perceive. If one assumes that they are 
writing of the usual upward-rising supply 
curve, then the only way to explain the 
presence of unfilled positions at the going 
wage rate (and differential) is that urban 
wages are set below the equilibrium level. 
\n analysis based upon such an assumption 
would clearly be faulty. Presumably, the 
supply function these theorists had in mind 





5D. G. Johnson, Trade and Agriculture (New 
York, 1950), p. 48. 

*T. W. Schultz, Agriculture in an 
Economy (New York, 1945), pp. 99-122. 

7 “Internal migration has typically been from 
low-wage areas to higher wage areas, i.e. from 
less urbanized to more urbanized areas. It does 
not follow, however, that wage differentials have 
been the reason for this movement. It is more 
accurate to regard both geographical movement 
and geographical wage differentials as joint 
products of certain underlying forces, notably 
differences in birth rates between rural and 
urban areas and between different regions of the 
country, and differences in the rate of economic 
expansion of different communities and regions. 
The metropolitan centers, and in some cases 
entire regions such as the Pacific coast, have 
experienced a rate of expansion which both per- 


Unstable 


Labor Mobility 


mitted high wage levels and at the same time 
required heavy immigration of labor. There 
is no direct connection, however, between the 
two phenomena. Heavy migration would have 
occurred even in the absence of wage differen- 
tials in order to correct the discrepancy between 
the location of new births and the location of 
new jobs.'’ Work cited at footnote 3, at 
pp. 245-246. 

‘ “Interpreting Patterns of Labor Mobility,”’ 
in Labor Mobility and Economic Opportunity 
(New York, 1954), p. 54. 

**‘Labor Mobility in Two Communities,”’ in 
Labor Mobility and Economic Opportunity (New 
York, 1954), pp. 74-75. 

” “Some Aspects of the Theory of Economic 
Development,’’ III Explorations in Entrepreneu- 
rial History 85 (December 15, 1950). 

™ Work cited at footnote 10, at p. 86. 
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was one which is perfectly elastic at some 
differential large enough to cause movement; 
analysis based upon such a function would 
not have the fault mentioned above. 

The Reynolds conclusion that “migration 
would have occurred even in the absence of 
wage differentials” ” must be interpreted 
in this way, for example. 

The that the curve 


conclusion supply 


assumed in these theories is perfectly elastic 


is of great importance for the statistical 
tests performed on the St. Paul data to test 


the job-opportunity hypothesis. 


Il 
The job-opportunity theory of migration 
incentives is based upon a number of as- 
sumptions concerning the economic and 
noneconomic environment of the 
who move to urban areas. 


persons 


The noneconomic assumptions are largely 
of,a psychological or sociological nature 
which the economist accepts as given data 
It is assumed that urban areas offer social 
attractions, particularly for young people, 
which are an important impetus to move- 
ment.“ There is the belief that many 
young women come to the cities because 
they believe their work opportunities will 
be more interesting than their rural oppor- 
tunities, that the work will be less arduous, 
and that their marriage opportunities will 
be wider. Many investigators have noted 
that migration of Negroes to northern in- 
dustrial areas is associated, in part, with an 
expected improvement in social status. 
These are only a small sample of the 
psychological and sociological factors which 
underlie any economic analysis of 
graphical migration. : 

The economist seeks to explain the im- 
petus to migrate on the basis of these given 


L£eo- 


economic 
He asks 


change in 


conditions and of a number of 
variables to be discussed below. 
whether, given these forces, a 
some other economic variables, such as the 
wage differential or the availability of urban 
job opportunities, will affect the rate of 
movement. 


The economic foundation of this theory 
of migration is the continuing agricultural 
problem of low productivity for marginal 
workers. The rural-urban income differ- 
ential is based on this low productivity. 
The argument may be summarized this 
way: Continuing improvement in technology 
tends to reduce a number of agricultural 
workers to marginal or submarginal status. 
At the same time the high birth rate in 
rural areas increases the rural population as 
its economic opportunities are contracting. 
The highly inelastic demand for agricul- 
tural products further reduces the value 
productivity of the extra workers in rural 
areas. This low productivity is a powerful 
push to out-migration from rural areas. It 
is accepted as the reason for the continuing 
differential between urban and rural incomes. 


Rural inhabitants are 
ready to move whenever jobs are available 
in urban areas according to the body of 
theories which is here being discussed. It 
would appear, then, that urban expansion 
could occur without wage differential in- 
creases intended to induce migration. In 
short, as earlier noted, the labor supply 
function, at least for rural migrants, is 
perfectly elastic if these theories are correct. 


considered to be 


This theory leaves unexplained the con 
tinued increase of wage rates which has 
occurred in manufacturing-industry 
time. General statistics of average hourly 
earnings excluding overtime in manufac- 
turing show an increase for all manufactur- 
ing from $0.702 per hour in 1941 to $1.71 
in 1953.% These wage rates, of course, 
include some element of increase due to 
productivity; they reflect the legal increase 
in minimum wages during the period; some 
increase is also due to price level changes; 
but a portion of the increase may possibly 
be attributed to the need to draw additional 
workers to expanding areas. It should be 
noted that such increases occurred before 
unionism was strong enough to be offered 
as an answer. They occur in industries 
where no unionism exists today. If em- 
ployers can draw the labor they need at 


over- 





2% Work cited at footnote 3, at p. 246. 

%C,. W. Thonthwaite and H. I. Slentz, /nter- 
nal Migration in the United States (Philadel- 
phia, 1934), p. 32. 

% Work cited at footnote 6, at p. 98. 
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% **Table C-4: Average hourly earnings, gross 
and excluding overtime, of production workers 
in manufacturing industries,’ 77 Monthly Labor 
Review 835 (July, 1954). 
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current rates, why do wage increases occur? 
modification of the theory of job- 
motivated migration is needed in 
include the observed phenomenon of wage 


Some 
order to 


increases, 

\ possible explanation of that portion of 
urban wage increase associated with migra 
tion is that rural migration and upgrading 
of workers already in an area may not fill 
the needs of expanding industries. If so 
continue only if workers 
skills are drawn from 
other urban areas or from other industries 
area. It is that 
factors which 


expansion can 
with the necessary 


in the same clear social 


and _ psychological 
rural 


induce 
areas are much 
interurban 


movement to urban 
important in motivating 
migration. Workers are wanted in ex 
panding industries to do the same kind of 
work they The attrac 
tions of more interesting jobs are not here 
Furthermore, the attractions o 
the needed 


less 


are already doing 


at issue. i 
urban life are not relevant since 
workers are already enjoying these attrac 
tions in the area from which they must be 
In this case, the economic induce 
may be a very 
movement 


drawn 
ment of 
powerful 


increases 
inducing 


This argument would hold that urban 
migrants, either skilled or unskilled, are 
wage-differential-motivated (as well as job 
motivated). Such a theory would explain 
the findings of Sidney E. Rolfe in Great 
Britain. He concluded that “earnings were 
in fact the motivating factor in manpowet1 
movements” in 1945-1949 for the industries 


he investigated.” 


wage 
device for 


The economic model of migration which 
has now been presented can be briefly sum- 
marized in this way: If an income or wage 
differential exists great induce 
interarea migration, then as jobs become 
available in urban industry, rural migrants 
will be attracted to them without any wage 
increases designed to widen the differential 
and induce movement. If the volume of 
rural migrants is not great enough to meet 
of expanding wage in- 
necessary to inter- 


enough to 


areas, 
induce 


the needs 
creases will be 
urban and interindustry migration as well. 


\ statistical study of male migration to 
St. Paul, Minnesota, between 1940 and 
1950 was undertaken to test the validity of 


this migration model. The basic hypothesis 
tested is that migration is motivated by job 
opportunity rather than wage levels. A 
second hypothesis is that rural migration, 
as distinguished total 
job opportunity 
The third hypothesis is sug 
interurban 
this hypothesis is that 
important in attracting 
from other urban areas. 


migration, is 
than 


from 
motivated by rather 
wage change 
gested by the discussion of 
movement; wage 
increases are geo- 
graphical migratior 
\ final hypothesis is that migration would 
be greater in years of good job opportunity 
1940-1950) than in 


(such as the 


(such as the decade 
ars of poor job opportunity 


period 1935-1940) 


If the model of migration presented above 


is valid we should expect the following 


statistical findings 
(1) acceptance of the basic hypothesis 
that job opportunities, not wage changes, 


Paul; 


hypothesis t 


motivate male migration to St 
(2) acceptance of the hat 
wage changes, moti 


males to St. Paul; 


job opportunities, not 
vate migration of rural 
(3) rejection of the hypothesis that the 
vearly migration of males to St. Paul from 
1935 to 1940, when job opportunity was low, 
was not than the yearly migration of 
males to St. Paul from 1940 to 1950, when 


job opportunity was greater; 


less 


(4) rejection of the hypothesis that urban 
receive higher 

Paul than they received 
Paul. 


migrants did not wages in 
their first job in St 


in their last job before moving to St 
indicate that rural 


Paul whenever jobs 


Such findings would 
male labor flows to St 
are open and that inducement of migration 
from urban areas further requires increases 
earnings). 


in Wage rates (or 


Sample 


The sample used in testing these data 
was abstracted from a larger sample of 
4,500 St. Paul, Minnesota persons 14 years 
old and over. It was obtained by enumer 
ators of the United States Bureau of the 
Census in February, 1951. The 1,900 house- 
holds involved were a random sample from 
all St. Paul households reported in the 1950 
census from such households as were 
constructed after that census. The popu- 
lation for this study excluded institution- 
alized persons and military personnel.” 


and 





”S. E. Rolfe, ‘‘“Manpower Allocation Under 
British Planning, 1945-1949," 44 American Eco- 
nomic Review 367 (June, 1954). 
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™ Industrial Relations Center, University of 
Minnesota, Survey of Occupational Mobility, 
Background Report and Preliminary Analysis of 
Household Data Relating to St. Paul, Minnesota 
(Minneapolis, 1951), p. 15. 
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This study drew, from the sample de- 
scribed above, all male migrants 14 years 
of age and older. Each male in the sample 
was weighted 52.276 for purposes of obtain- 
ing the expanded estimates.” 

Ten-year work histories were obtained 
from those persons in the sample who were 
25 years of-age or older and who had held 
a full-time paid job for one month or more 
in 1950. Because of this method of obtain- 
ing information, it would appear that no 
work histories were taken for many female 
migrants. Many women who migrated to 
St. Paul between 1940 and 1950 had clearly 
withdrawn from the labor force before 1950 
by reason of marriage, age and 
There is no reason to believe that 
women still working in 1950 were a repre- 
sentative sample of the whole group of 
women migrants. Because of the greater 
withdrawal of women from the labor force 
which occurs in the age span between 25 
and 64,” the bias in the sample would be 
greater for females than for males. Con- 
sequently, only male data are used in this 
study. 


SO on. 


those 


Some biases are still present in the male 
data, however. Some in-migrants had with- 
drawn due to age by 1950 and are not 
represented in the sample for which work 
histories were drawn. In the work history 
data, persons younger than 25 in 1951 are 
not represented. Finally, the migrants in 
the sampie include only those who moved 


to St. Paul between 1940 and 1950 and who 
were still there in February, 1951 
Male migrants are defined as men who 
moved to St. Paul during the period 1940 
to 1950. Only the first move was enu- 
merated for each person. Males returning 
to St. Paul one year after military service 
or after an absence of less than year 
for other causes are not considered migrants. 
The migrants were classified according 
to year of migration to St. Paul and ac 
cording to area of origin: rural, urban or 
foreign. While the census definition of 
rural areas is all inhabited places with less 
than 2,500 inhabitants, the cutoff at 2,500 
is not useful for purposes of this study. In 
this investigation rural migrants are defined 
as all migrants from unincorporated areas 
and from incorporated cities in the United 
States or Canada having less than 10,000 
inhabitants in 1940. Urban migrants are de- 
fined as persons whose place of origin in 
the United States Canada had 10,000 
or more inhabitants in 1940. Foreign migrants 
are defined as all persons whose place of 
neither the United 


one 


or 


origin was located in 
States nor Canada. 
The numbers of male migrants 
whole and in each of the subgroups are 
presented in Table 1. Both the sample and 
the expanded estimate the Census 
Bureau multiplier of 52.276 are presented. 
Since the foreign migrants represent only 
a very small portion of the total, separate 


as a 


using 





Table 1 


Male Migrants to St. Paul, Minnesota, 1940-1950, and Urban, 
Rural and Foreign Migrant Subgroups 


Total Urban 


Estimate Sample 
627 12 
941 18 
1,725 33 
1,046 20 

889 17 
1,464 28 
2,300 44 
1,516 29 
1,882 36 

836 16 
1,307 25 


14,533 278 


Year 


209 
157 
523 
209 
523 
941 
941 
836 
889 
366 
680 
6,274 


1940 
1941 
1942 
1943 
1944... 
1945 
1946 
1947 
1948 
1949 
1950 
Total. 


Estimate Sample 


120 


Rural Foreign 
Estimate Sample Estimate Sample 


4 418 8 
3 784 15 
10 1,202 23 
4 836 16 
10 366 7 
18 523 10 
18 1,359 26 
16 680 13 
17 889 17 
7 366 7 
13 575 11 


7,998 153 


105 
105 
52 


262 


Due to rounding, estimates of subgroups differ slightly from total. Source: St. Paul 
Occupational Mobility Survey, Work History Schedules 





18 See work cited at footnote 17. 
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Average Annual Employment in St. Paul, 
Minnesota, 1939-1950, and Percentage 
Change in Employment 1940-1950 
from 1939 Base 
Percentage 
Change in 
Employment 


Employ- 
ment 
110,815 
107,002 
110,822 
112,006 
121,634 
124,502 
125,014 
132,493 
141,163 
143,504 
136,904 
140,319 


Sources 1947-1950 data, Total Non-Agricul- 
tural Employment in St. Paul, Minnesota Divi- 
sion of Employment and Security; 1939-1946 
data, computed 


Year 
1939 
1940 
194] 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 


3.44 
0.01 
1.07 
9.76 
12.35 
12.81 
19.56 
27.22 
29.18 
22.94 
27.54 





information will not be given on them for 
the remainder of this discussion 


Test of Job-Motivated 
Migration Hypothesis 


A multiple regression was run using mi- 
gration as the dependent variable and job 
opportunity in St. Paul and a wage differ- 
ential between St. Paul common labor and 
farm labor as the independent variables. 
If job opportunity was the dominant moti- 
vation, the regression coefficient between 
opportunity and migration should have 
been significantly greater than zero and the 
coefficient between migration and wage 
change should have been zero. This test 
was undertaken for rural migration also. 

Because the job-motivated migration hy- 
pothesis assumes, as noted above, a per- 
fectly elastic supply curve of labor at the 
existing wage differential, the measure of 
job opportunity can be uniquely related to 
labor demand. All increases in employment 
will result from rightward shifts in the demand 
schedule rather than from any supply causes 
In this very special situation, an increase in 
total employment in St. Paul means that a 
new, greater demand curve has intersected 
the horizontal supply curve at the going 
differential. Therefore, changes in total 


employment indicate changes in job oppor- 
tunity in this theory; changes in total em- 
ployment were adopted as the proper measure 


As Dale Yoder has noted, much of labor 
research has that “demands are 
regarded as best indicated in employment 
records.” ” Ordinarily this would 
real difficulties because, since employment 
is a resultant of both supply and demand, 
important as 


assumed 


cause 


supply elasticities may be as 
demand elasticities in determining employ 
not the case in 


iob- 


noted 


ment.” However, this is 
view of the special assumptions of the 
Opportunity hypothesis which are 
above 
There are some difficulties, however, in 
using total 
job availability for male 
jobs are available in St. Paul, they may be 
filled in at least four Males may 
migrate to the city and take them; females 
may migrate to St. Paul and fill the posi- 
tions; persons residing in St. Paul but not 
previously in the labor force may enter and 
take the positions; or unemployed St. Paul 
residents may take the Cherefore, 
even if changes in total employment 


measure of labor demand, they 


measure of! 
migrants. When 


employment as a 


ways 


jobs 
were 
a pertect 
would not be a measure of jobs available 
to male migrants 

In spite of these difficulties, percentage 
change in total employment was used as a 
measure of job availability 

An average annual employment series 
was constructed for the years 1939 to 1950. 
Figures for 1947 to 1950 were taken from 
the Total Non-Agricultural Employment im 
St. Paul series published by the Minnesota 
Division of Employment and Security. Figures 
for 1939 to 1946 were constructed by use 
of a predicting equation and based on data 
on total employment covered under the 
Minnesota Employment and Security Act 
(The methods used are described in the 
Technical Appendix, below.) 

The base year used was 1939. The per- 
centage difference between employment in 
each year between 1940 and 1950 and the 
base year 1939 was then computed. These 
percentages were then used in the regres- 
sion to indicate percentage change in total 
employment; Table 2 presents the annual 
average and the percentage changes. 

The second independent variable in the 
multiple regressions is the wage differential 
between the wages of common labor in St. 
Paul between 1940 and 1950 and the farm 





~ 20 Demands for Labor: Opportunities for Re- 
search (New York, 1948), p. 9. 
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*D—D. Yoder, “The Structure of the Demand 
for Labor,’’ 32 American Economic Review, Sup- 
plement 266. 
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hired-labor rate. The choice of the hired- 
labor rate was made because it would 
appear that those most likely to migrate 
would be hired labor, low income marginal 
farmers, and sons unlikely to inherit prop- 
erty. The differential was used because 
this study is interested in rural migration. 
A later hypothesis deals with income levels 
of urban migrants. 


Table 3 shows a constructed wage-differ- 
ential series for the period 1940 to 1950. 
Wage rates for packing house common 
labor in St. Paul were used to represent 
St. Paul common labor wages.” The farm 
labor rate used is the wage rate per day 
without board, a series prepared by the 
Bureau of Agricultural Economics of the 
Unitea States Department of Agriculture. 
The differential was found by subtracting 
the farm daily wage from the computed St. 
Paul daily rate. (The methods by which 
the St. Paul daily rate was computed and 
the farm rate was completed for the years 
1949 and 1950 when the data had changed 
are presented in the Technical Appendix.) 

Multiple regressions were run from the 
data discussed. Since the effect of wage 
change or job opportunities on migration 
may be delayed, the regressions were run 
unlagged and lagged six months and one 
year. No significant difference appeared in 
the results, so the lagged series are not 
discussed below. ' 

Two unlagged regressions were run. The 
first related total migration to wage-differ- 
ential and job-opportunity changes; the 
second related rural migration to these in- 
dependent variables. 


The first regression formula was M;: = 
B,4 N; + B: WD: where M:¢ represents mi- 
gration of males to St. Paul in year t, Ne 
represents the change in total employment 
in St. Paul in year t, and WD, represents 
the wage differential in year t. The null 
hypothesis was 

Bi > 0 
B: = 0. 


The regression equation derived was M:¢ 
= —0.3264 N, —0.640 WD;:. The ¢ test in- 
dicated that neither of these coefficients 
was significantly different from zero at the 
5 per cent level.” 


If the job-motivation theory of migration 
were correct, one would expect a zero rela- 





Table 3 


Annual Average Daily Rate, Packing 
House Common Labor, St. Paul (Column 1); 
Farm Daily Rate Without Board, West 
North Central Region (Column 2); and 
Differential Between St. Paul and Farm 
Daily Rates (Column 3), 1940-1950 
Col. ] Col. 2 Col. 3 
$5.60 $2.00 $3.60 
5.60 2.55 3.05 
5.60 3.45 2.15 
5.60 4.50 1.10 
5.73 5.20 RX 
5.80 5.65 15 
7.18 6.00 1.18 
7.94 6.50 1.44 
8.70 7.20 1.50 
9.20 7.00 2.20 
9.53 7.00 2.53 


Year 
1940 
1941 
1942 
1943 
1944 
1945 
1946 
1947 
1948 
1949 
1950 
Sources: Computed from Tables B and C in 
Technical Appendix. 





tionship between migration and wage change 
(as shown by coefficient B:). Sut one 
would expect a positive relationship be- 
tween job opportunity and migration. The 
lack of a significant relationship between 
migration and opportunity appears to re- 
quire nonacceptance of the hypothesis 
that job opportunity, not wage 
motivated male migration to St. Paul be- 
tween 1940 and 1950. This finding con- 
trasts with the positive relationship that 
Makower, Marschak and Robinson found 
between migration and job opportunity in 
Oxford, England, for 1936. 


changes, 


To test the hypothesis that rural migra- 
tion was job-motivated, a second regression 
was run. Its formula was Rt = B, 4 N; + 
32 WD:, where the independent variables 
are defined as above and Re: represents 
rural migration to St. Paul in year t. The 
null hypothesis again was 

Bi >0 
B. = 0. 

The findings were similar. The regres- 
sion equation was Rt = —0.067 4 N,; —0.105 
WD:. The ¢ test indicated that neither 
coefficient was significantly different from 
zero at the 5 per cent level.” 





*2 Staff members of the Minnesota Division of 


Employment and Security who deal with St. 
Paul data informed the author that they be- 
lieved no substantial group of common laborers 
can be hired in St. Paul at a rate less than that 
paid by the meat packers. 
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that B: could have differed from zero by chance 
was 0.07. 
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These findings would appear to require 
the nonacceptance of the second hypothesis 
that rural male migration to St. Paul was 
job-motivated rather than wage-motivated 
between 1940 and 1950. 

Since the sample of migrants was small, 
the possibility of Type II error was present 
greater degree than would be true 
with a larger migrant group. The findings 
for both the first and second hypotheses 
should be light of this 
qualification. 


to a 


interpreted in 


(During the period under examination, 
male migration was hampered and its normal 
flow interrupted by World War II for six 
ot the 11 years. The possibility was con 
sidered that in more normal times differ 
ences in the flow of migrants might have 
led to findings supporting one or anothe1 
of the theories under investigation. 

(To check on this possibility, unlagged 
were run for the five years 

Secause of the short period 
open to even 


regressions 
1946 to 1950 
involved, the findings are 
greater possibility of error than was true 
for the series described above. 

relationship between 
wage-differential change 


(In any case, the 
rural migration and 
and job-opportunity change, and that for 
total migration and the two independent 
variables was also found to be nonsignifi- 
Thus for the shorter, more “normal,” 
discovered which 


cant. 
period no results were 
would lead to a modification of the conclu- 
sions already drawn.) 

While these findings do not support the 
job-opportunity theory of migration for 
all male migrants nor for rural migrants, 
neither do they support the conventional 
theory that wage changes encourage mi- 
gration. One must conclude that neither 
job opportunity nor wage change was a 
powerful enough incentive to movement 
to produce a clearly distinguishable pull 
to St. Paul. In the concluding section of 
this article, some alternative explanations 
of migration which are consistent with the 
findings of this study will be suggested. 


Comparison of Migration— 
1935 to 1940 v. 1940 to 1950 


If the job-motivation hypothesis concern- 


ing migration is correct, one would expect 
migration during years of high economic 
activity such as existed during most of the 


11 years under investigation to be greater 


than migration during years of lower 
economic activity This 
tested by a third hypothesis that the yearly 
migration of males to St. Paul from 1935 
to 1940 was not less than the yearly mi 
gration of males to St. Paul from 1940 to 
1950. Validity of the job-motivation theory 
should lead to the rejection of this hypothesis. 

While which 
offer information move 
ments of the two periods, 
stated in such form that statistical 
can be applied. The 1935-to-1940 data are 
included in the special census of internal 
included in the 1940 census 
for the entire five 


proposition was 


data available 
on the relative 
they are not 


there are 


tests 


migration 
These data are given 
year period rather than year by year, and 
those in-migrants still in St 
Paul in 1940. Unlike the 1940-1950 
they are the result of a complete census 
They are presented they throw 
further light on the question of job op 
portunity as a migration incentive 

April 1, 1935, and the 1940 
Paul, 10,649 males migrated 
Between 1940 and February, 
shown in Table 1 indicate 
migrated to St. Paul 
exclude all males 
under 25 age, since the figures 
are drawn from the work rhis 
omission can be partially corrected by add- 
ing the 3,814 migrants 14 to 24 years ot 
age reported in the University of Minnesota 
Paul survey. These are 
migrants not to St. Paul but to the standard 
metropolitan area including Anoka, Henne- 
pin, Ramsey and Dakota counties, it should 
be noted.” No adjustment for dif- 
ferences is possible; therefore, adding these 
migration to St 
1950 


include only 
data, 


because 


Between 
census in St 
to that city.” 
1951, the data 
that 14,533 
However, 


males 
these data 
years ol 
histories 


summary of the St 


area 


overstates male 
1940 and 
obtained by 
25-and-older 


figures 
Paul between 

The this 
group 


figure adding 
14-to-24 group to the 
shows a total male migration to St. Paul 
from 1940 to February, 1951, of 18,347. 
In this period of high economic activity for 
St. Paul and for the whole economy, an 
average of 1,668 males entered St. Paul 
each year. The yearly average in 1935 to 
1940 was 2,130. These figures suggest that 
the hypothesis that yearly migration was 
not less in 1935 to 1940 than in 1940 to 
1950 should be accepted. 

As these data stand, they do not indicate 
a strong relationship betwen job oppor- 
tunities and migration; rather, they seem 





** United States Department of Commerce, 
Bureau of the Census, Sixteenth Census of the 
United States: 1940, Population, Internal Migra- 
tion 1935-1940, Color and Sex of Migrants 
(Washington, D. C., 1943), p. 25, Table 14 
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** Work cited at footnote 17, at p. 32, Table 
SPH 10. 








Table 4 


Urban Migrants to St. Paul (Sample) 
Classified by Size of Income After Move- 
ment as Compared to Income Before 
Movement, and Type of Work Done After 
Movement as Compared to Work Done 
Before Movement to St. Paul,* 1940-1950 
Different 

Work 


Same 
Work 
parative Total or Pro- or First 
Income Migrants motion Job” 
Greater 61 27 34 
Equal 4 3 ] 
Less 30 12 18 
Total 95 42 53 


Com- 


*® Twenty-five urban males for whom complete 
income information was not reported are not 
included in this table. 

> Includes ten migrants who had not worked 
before migrating to St. Paul. 

Source: St. Paul Occupational Mobility Sur- 
vey, Work History Schedules. 





to support the above finding of lack of 


such relationship. 


Incomes of Urban Migrants 


The model being tested by use of the 
St. Paul data specifies that income in- 
creases will be necessary to induce inter- 
urban migration. The final hypothesis was 
designed to test this aspect of the theory. 
It reads: Urban migrants did not receive 
higher wages in their first St. Paul job than 
they received in their last job before mov- 
ing to St. Paul. If the model is correct, the 
hypothesis should be rejected.” 

Urban migrants in the sample numbered 
120. For 95 of these migrants data were 
available concerning their income before 
and after movement. The migrants were 
divided into two groups: those whose work 
after movement was the same as before 
movement or who were promoted within 
the same firm, and those whose work 
after movement differed from that done 
before migration or who had never worked 
before. The members of each group and 
the total of the urban migrants for whom 
information was available were then dis- 
tributed by size of St. Paul income as com- 
pared to that in the last job before move- 


ment: greater, equal or less. (The equal 
class depends upon the narrowness of the 
interval chosen and is, therefore, difficult 
to evaluate.) The resulting distributions 
are shown in Table 4. 

The following operational hypothesis was 
used to test the significance of these dis- 
tributions: Of those migrants who did 
not receive the same income after move 
ment as they received before movement, 
50 per cent received higher incomes and 
50 per cent received lower incomes. The 
Chi Square test was then employed to 
determine whether the distributions, all 
of which were skewed in the direction of 
higher income after movement, could have 
occurred by chance. The differences from 
the expected distribution of the hypothesis 
were found to be significant for the total of 
urban migrants and for each subgroup 
at the 5 per cent significance level.* 

Seventy of the 120 urban migrants took 
jobs after movement whose skill level, as 
classified in the Dictionary of Occupational 
Titles,” was equal to that of the position 
held before movement. Only 20 took jobs 
immediately after movement whose skill 
level was higher. Therefore, the finding 
that the incomes of urban male migrants 
were significantly higher after movement 
seems to indicate that income was an im- 
portant motivating factor to migration. 

The only part of the original model sup- 
ported by the 1940-1950 St. Paul experience 
is that wages must be raised to induce 
interurban migration. 


CONCLUSIONS 


A migration model was drawn from 
current writings of labor and agricultural 
economists and modified with respect to 
the impetus to movement of interurban 
migrants. This model held that when job 
opportunities become available in urban 
centers, rural migrants will move to the 
cities to fill the openings without the in- 
ducement of increases in the wage dif- 
ferential betwen urban and rural areas. 
If interurban migration is also needed to 
meet the labor demands of the expanding 
areas, wage increases will be necessary. 
Very little of this model was supported by 
the findings concerning male migration to 


(Continued on page 710) 





7 Lack of data with which to construct rele- 
vant interurban wage differentials prevented use 
of a multiple regression such as was used to 
test the rural migration hypothesis. 

*8 The probabilities that the observed differ- 
ences could have occurred by chance were 0.001 
for the total group: 0.02 for those whose jobs 
were the same before and after movement; and 
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0.03 for those doing different work after mi- 
gration 

2 United States, 
Social Security Administration, Bureau of Em- 
ployment Security, Dictionary of Occupational 


Federal Security Agency, 


Titles (2d Ed.), Vol. I, ‘‘Definitions of Titles’’ 
(Washington, D. C., 1949). 


November, 1956 @ Labor Law Journal 





FEATHERBEDDING 


By WALTER L. DAYKIN 





‘‘Featherbedding'’ appears most frequently in the craft unions within 


the railroad, construction, 


printing 


and entertainment industries, 


because these behavior patterns are an attempt to mitigate techno- 
logical change. Management too has been responsible in some instances. 


Even unorganized labor is not free from it. 


Attempts to control this 


situation by law have met with little success because of the extreme 


difficulty 


in defining what constitutes a 


““featherbedding’’ practice. 





N RECENT YEARS the laboring group 

in the United States has become an 
important segment of the economic society 
Consequently, the behavior of this group 
can have significant effects upon the opera- 
tion of the economic processes. This in- 
crease in the power and status of the 
workers is due partially to the development 
of unionism which has been encouraged by 
the federal government. In fact, collective 
bargaining, which is the very essence of 
unionism, has become a national pattern 
because it is assumed that this technique 
is a valuable instrument for the attainment 
of industrial peace, and that it is the only 
device originated by workers to elevate 
their status that is compatible with the 
principles of capitalism. 

It is now recognized by students in the 
area of labor and management relations that 
unions are sellers of labor. In this role they 
may keep their demands for wages and 
fringe benefits within the framework of 
economic reality, or attempt to maximize 
the wage bill, or refuse to sell the services 
of their membership. Laborers are pro- 
ducers of goods or they supply goods for 
the market and if they withhold their 
services, in the form of either strikes or 
slowdowns, society is affected negatively. 
Also, in the market, laborers are consumers 
or purchasers of Most of their 
income is spent, rather than saved, so this 
group is very instrumental in the mainte- 
nance of full employment. 


goods. 


Featherbedding 


Over the unions have been con- 
cerned with getting greater or more equal 
shares of the values produced in the eco- 
nomic process in order to maintain security 
and to elevate the social status of the work- 
Management has been con- 
maximizing production 
These goals of the unions 
and management have frequently clashed 
and this has caused the American labor 
movement to be characterized by conflict 
In any conflict situation weapons of warfare 
to effectuate objectives or policies are de- 
veloped. For example, labor unions have 
attempted to control the supply of labor 
by apprenticeship systems, the closed-shop 
type of union security, shorter hours, the 


years 


ing group. 


with and 


cerned 
minimizing costs. 


encouragement of legislation for the regula- 
tion of child labor, and retirement programs 
Unions have also attempted to increase the 
demand for labor by suppressing the avail- 
able substitutes for workers, and by strict 
definition of job performance, such as desig- 
nating the amounts of production, the 
methods of production, and the number of 
men to be employed on a job. Some of 
these behavior patterns have been referred 
to as “featherbedding,” with which this 
analysis will deal. 

At the very beginning it should be recog- 
nized that students in the field of labor are 
aware that the concept of featherbedding 
does not lend itself to exact definition; that 
is, it is a loose or an elusive term. How- 
ever, it is generally applied to union prac- 
tices which require management to pay 
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workers for services not performed, tendered, 
or required by the employer. Feather- 
bedding includes behavior patterns of labor 
that are considered extreme and unjusti- 
fiable, and other practices of labor that are 
less severe and that are justifiable. Also, 
featherbedding includes both the direct and 
indirect controls used by labor unions to 
restrict production. Generally, feather- 
bedding includes rules of labor that control 
the speed of work or limit the amount of 
work to be performed; that require the use 
of time-consuming methods; that regulate 
the number of men in a crew; that require 
the use of unnecessary men in order to 
create additional jobs; that require the pro- 
viding of make-work which would normally 
have been done incidental to the general 
operations; that prevent supervisors from 
working in industry; and that require that 
unnecessary work be done or that require 
work duplication. 

Illustrations of featherbedding can be 
found in a number of industries. However, 
the outstanding examples are the’ practices 
that have been developed in the printing, 
entertainment, railroad and construction in- 
dustries. In the printing industry the typo- 
graphical union requires the resetting of any 
type borrowed or purchased from another 
shop. This reproduction practice or policy 
requires unnecessary typesetting, proofread- 
ing and correction, and then the printing is 
destroyed. The American Federation of 
Musicians has established minimum sizes 
for dance and theater orchestras and has 
required the hiring of stand-by musicians. 
Also, this union has attempted to force 
radio stations to hire “live” musicians where 
recorded music is used. The stagehand 
unions require that a minimum crew be 
hired for each theatrical performance even 
if the services of all are not needed. 

Featherbedding practices are very pre- 
valent in the railroad industry. Over the 
years the railroad unions have attempted to 
limit the length of trains, to require the 
running of more trains than management 
feels is necessary and to increase the size 
of the crew which is assigned to each train. 
Some states, including New York, Indiana 
and QOhio, have passed statutes legalizing 
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Consequently, the 
been 


some of these demands. 
operating cost in the 
increased substantially. 


industry has 


Featherbedding operates in the construc- 
tion industry in both a direct and an in- 
direct manner. Frequently, carpenters force 
the work to be done at the site of the job 
even though it already has been done, or it 
would be cheaper to do the work, at some 
other place. Organized painters often re- 
quire that their members repaint, or go 
over with a dry brush, painted articles that 
are furnished by a factory. In the con- 
struction industry, work is restricted by 
limiting the size of the brush used in paint- 
ing, limiting the number of bricks that a 
bricklayer can lay in a day, limiting the 
number of laths that a lather can tack in a 
day, and limiting the number of barrels of 
lime a plasterer can handle in a specified 
period of time. 

It is necessary to appreciate the fact that 
featherbedding is not limited to areas where 
unions have been bargaining 
units, but it is prevalent among unorganized 
workers. However, the presence of a union 
has a tendency to make this practice more 
effective. Also, featherbedding in an in- 
dustry is not ordinarily on a contractual 
basis. Union members just agree to turn 
out so much work and those who do not 
conform to the unwritten rule are socially 
ostracized, criticized or subjected to some 
form of rough treatment. Occasionally those 
who violate the production rules are sub- 
jected to a fine imposed upon them by the 
union, 

A study of featherbedding reveals that 


accepted as 


.this practice functions more frequently in 


were af- 
recent 


the craft unions, or unions that 
filiated with the AFL before the 
merger. This is due to a variety of causa- 
tive factors. In the main, the conditions 
that are conducive to featherbedding are 
more apt to be found in industries that 
employ skilled workers. These workers 
suffer much more from technological changes 
than do the unskilled workers. Technology 
often has a very negative effect upon the 
status of a union composed of skilled 
workers; that is, there is great f 
security, skill, earnings and prestige. Many 
of the skilled workers, such as the musi- 
cians, teamsters and building trade workers, 
are affiliated with unions that function in 
areas that subject them to seasonal or inter- 
It is normal to expect 


k ss of 


mittent employment. 
make-work programs to be more prevalent 
and extensive under such conditions. It is 
also recognized that many of the AFL un- 
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ions, particularly those in the publishing, 
construction and the entertainment indus- 
tries, can demand and obtain make-work 
programs because the markets in which 
they operate are local and they have little 
competition. 

Featherbedding, like all behavior patterns, 
forces in the social and eco- 
nomical order. It is a means to an end; that 
is, the2practice developed to solve various 
that appeared in the economic 
As stated earlier, not all feather- 
result of union activities; 
instances, the 


arose out of 


problems 
society. 
bedding is the 
while, in many 
requiring employers to limit the speed of 
work or to increase the number of workers 
to be used on a job may be abusive and 
unfortunate, not all of this behavior can be 
considered unjustified. Very often feather- 
bedding arose because management ‘failed 
to recognize the problems involved in a 
progressive society, and consequently failed 
to offer an intelligent solution for them 
Under circumstances the employer 
group and encouraged feather- 
bedding. 


practice ol 


some 
created 


For instance, in the railroad industry 
the practice of paying train service em- 
ployees by the hour or on the mileage 
basis, whichever is more favorable to the 
employees, was originated by railroad man- 
agement in order to encourage efficiency 
and get the trains moved at a faster pace. 
Undoubtedly this arrangement was adequate 
at the time of its installation, but now the 
railroad industry has made improvements— 
better roads, the elimination of grades and 
curves, automatic signaling, more powerful 
locomotives—which result in the faster 
movement of trains. The failure or inability 
of management to foresee the possible tech- 
nological progress, and to appreciate the 
difficulties involved in the changing of es- 
tablished practices when dealing with strong 
unions, has been instrumental in the origin 
of featherbedding in the industry. Also, 
during the war, when the labor supply was 
often hoarded em- 
supply 


limited, management 


ployees to be sure of a sufficient 
in case the government insisted upon greater 
This practice of employing more 


meet the 


production 
workers than 
production schedule was encouraged by the 
cost-plus policy of the federal government, 


Was necessary to 


and it created a condition that still persists 
in some areas. 

From the point of view of the union, the 
effective featherbedding rules which limit 
the amount and kind of work a union mem- 
accomplish several 


ber can do arose to 


Featherbedding 


frequently used 


mitigate 


objectives. Unions have 
featherbedding to counteract or 
the effects of the speed-up and stretch-out 
devices of management. It is contended by 
these labor organizations that too rapid a 
pace of production and the adding of too 
many duties to a job cause strain and 
fatigue, and consequently endanger the safety 
and the health of workers. So the justifica- 
tion for featherbedding rules is that they 
protect the safety and health of employees, 
and that they add dignity to employee rela 
tions. Frequently unions have contended 
that in some cases the limiting of produc 
tion has increased the quality of the goods 
produced, 

In the main, 
developed for economic reasons, that is, to 


teatherbedding practices 
prevent or mitigate technological unemploy 
ment, to protect job opportunities, to divide 
the existing work, or to spread the burden 
of unemployment. Speed-up devices often 
affect the jobs of the older workers nega 
cannot maintain the 
stand- 


tively because they 


standards of performance. If these 
service of 
Also, 
unions have accepted the so-called lump-of- 
work theory that there is only so much 
work to be done and if they produce too 
rapidly they will work themselves out of a 
Furthermore, unions resort to feather- 


ards are lowered, the vears of 


the mature worker will be increased 


job. 
bedding to prevent the loss of job security 
due to technological devices. It is postu- 
lated by union leaders that progress is 
costly and that as a matter of justice 
laborers should not be forced to bear all 
the costs but should be paid for being vic- 
tims of technological advancement. 


At present the practice of featherbedding 
has become a serious problem in the field 
of industrial relations. Such a practice may 
benefit particular groups but the benefit 
often comes at the expense of others or at 
the expense of the general public welfare 
It has intensified the conflict between em- 
and has created 


and employees, 


among the 


ployers 
strain and unrest employees 
Undoubtedly, featherbedding may deter or 
obstruct economic and social progress by 
preventing management from operating in- 
dustries on an efficient basis, because it has 


developed habits of work that are incom- 


patible with the maximization of production 
The in 


and the minimization of costs. 
creased cost resulting from featherbedding 
has often resulted in unemployment. For 
example, in the railroad industry it is con- 
tended that the increased labor cost result 


ing trom various featherbedding activities 
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has forced the companies to abandon many 
branch lines or resort to mergers, thus 
creating unemployment and robbing the 
communities of taxable properties. Feather- 
bedding has been instrumental in creating 
the attitude that society owes the worker 
a living. It is also recognized that such 
practices employed by labor have caused 
the public to react negatively to unionism 
in America. Featherbedding is viewed as a 
device to get something for nothing, as 
a retarding factor to efficient production 
and full employment, and also as an irre- 
sponsible use of union power. It is con- 
tended that in the long run featherbedding 
practices are not intelligent solutions of the 
problem of job security. 


Some have argued that the forcing of 
employers to engage in work duplication or 
to pay wages for work not performed is not 
only immoral but is economically unjusti- 
fied. Consequently, such practices fall into 
the category of racketeering. In a recent 
decision the United States Supreme Court 
substantiated this contention by ruling that 
unions could be prosecuted under the Anti- 
Racketeering Act (Hobbs Act) for both 


threats of violence and the use.of actual 
force. to require employers to engage in 
featherbedding by hiring more men than 
they thought were necessary on an earth- 


moving job... The Hobbs Act makes it a 
criminal offense to extort property from 
others through either threatened force or 
actual force. The attempt of the union to 
force the use of unwanted and unnecessary 
men on a job was considered by the Court 
to be illegal extortion of property and detri- 
mental to interstate commerce. The Court 
in this decision virtually left the matter of 
determining how many workers are needed 
on a job to the discretion of management. 


When an acute problem arises, attention 
is focused upon it for the purpose of its 
solution or the mitigation of its effects. All 
the available remedies are analyzed and the 
appropriate one is applied to the situation. 
In dealing with the problem of feather- 
bedding some have emphasized that the 
only intelligent solution is to discover the 
underlying causes for such behavior and 
remove them. Others have contended that 
the parties involved in the featherbedding 
controversy should voluntarily settle the 
dispute by collective bargaining or arbitra- 
tion. Prior to the passing of the Taft-Hart- 
ley Act some members of Congress proposed 
that the questions of the speed-up and the 





Labor is now accepted by Govern- 
ment as responsible, competent and 
public-spirited. Labor is consulted on 
all kinds of governmental activities. 

—Arthur Larson 





stretch-out should not be solved by feather- 
bedding but by collective bargaining or 
arbitration. Both mature collective bargain- 
ing and intelligent arbitration would neces- 
sitate a thorough knowledge of the problems 
to be settled. If these methods fail, then, as 
a last resort, the proper governmental au- 
thorities must devise statutory enactments 
in order to protect the welfare of the 
public. 

Legislation to control featherbedding re- 
suited at least partially from the fact that 
labor unions are now powerful and _ they 
must assume responsibility commensurate 
with this power or be subject to control. 
Also, it was contended that the private 
individuals and organizations involved in 
the featherbedding conflict—namely, the 
unions and the employers—were either un- 
able or unwilling to solve the problem, so 
it was necessary for the federal government 
to encroach more into the area of labor 
and management relations in order to pro- 
tect the economy. Some were fearful of 
any legislation because it intensified the 
trend toward socialism, and demonstrated 
how society could destroy itself by trying 
to preserve its integrity. 

The federal government first attempted 
to control featherbedding in 1934, when 
Congress passed the Communications Act 
This statute was amended in 1946. Both 
the original law and the amended law were 
narrow in scope and were concerned with 
outlawing featherbedding in a single in- 
dustry, the entertainment industry. Prob- 
ably featherbedding practices had developed 
in this field to protect em- 
ployment because technological changes 
were many and fast and interferred with 
job security. Section 506(a) of the amended 
act made it unlawful to use either express 
or implied threats of force, violence, in- 
timidation or duress to either compel or 
attempt to compel any employer engaged 
in the broadcasting business: to pay more 
services rendered or per- 


more rapidly 


than once for 
formed, or to compel such employers to 





1U. 8. v. Green, 31 LABOR CASES { 70,187, 76 
S. Ct. 522 (1956). 
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empl yvees to 
pay 
employees. 


hire extra or 
perform actual services or to 
in lieu of using 


unnecessary 
money 
unnecessary 
attached criminal penalties for 
the violation of this section. Violators 
could be imprisoned for not more than 
one year or fined not more than $1,000, or 
both 

The constitutionality of the Communica- 
tions Act of 1934 as amended in 1946 was 
determined shortly after its enactment. An 
Illinois district court declared the statute 
unconstitutional on the grounds that it vio- 
lated the First, Fifth and Thirteenth Amend- 
ments to the United States Constitution.’ 
This court held that the statute placed 
illegal restrictions upon freedom of speech, 
that it was unconstitutional because 
it was vague, indefinite and uncertain in 
defining a criminal offense. It stated 
that few persons are capable of determining 


Congress 


and 
was 


how many employees are needed to per 
form a job. Furthermore, this lower court 
decided that the amended Communications 
Act legislation because it dis- 
criminated against the broadcasting em- 
ployees by holding thern to more rigid 
rules than other communication employees, 
restriction upon the 
Finally, the law was 
Amendment 
created in- 


was class 


and because of its 
employment of labor. 
in violation of the Thirteenth 
of the Constitution because it 


voluntary servitude 


[The United States Supreme Court in 


Petrillo , 
the district court and 
munications Act of 

1946 was constitutional. 

ruled that the statute was 
tional because it abridged free speech rights 
in violation of the First Amendment to the 
United States Constitution. Neither, ruled 
the Court, could the statute be held to be 
unconstitutional on the grounds that it de- 
fined a crime vaguely, or that it denied 
equal protection of law to the radio broad- 


rejected this reasoning of 
held that the Com- 
1934 as amended in 
The high Court 
not unconstitu- 


U. S.v 


casting employees, or that it violated the 
due process clause of the Fifth Amendment 
The Court also rejected the theory postu- 
lated by the district court that the statute 
created involuntary servitude in violation 
of the Thirteenth Amendment. 

Since this ruling by the Supreme Court, a 
United States district court has held that 
the president of a musicians union did not 
violate Section 506(1) of the Communica- 

?U. 8. v. Petrillo, 11 LABoR CASES { 63,456, 68 
F. Supp. 845 (DC IIl., 1946). 

*12 LABOR CASES {§ 51,255, 332 U. S. 1 (1947). 
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tions Act by demanding that a radio station 
hire additional musicians even if these em- 
needed by the station. 
reasoning upon the 
sufficient evidence 


ployees were not 
The court based its 
facts that there was not 
to prove that the union official was aware 
that the musicians were not needed by the 
station, and that he intended that these 
musicians would perform no services. Ac- 
the court must be 
proven beyond any reasonable doubt.‘ 


cording to these facts 


In another decision*® a state supreme 
court ruled that it was unlawful in terms 
of both the common law of New York and 
the federal Lea Act for a musicians union 
to picket at the places of business of broad- 
casting companies for the purpose of forc- 
ing these companies to using music 
recordings and transcriptions. The union 
desired this change in order to substitute 
the labor of live musicians for the record- 
ings and thus provide jobs for musicians. 
The common law of New York, said the 
court, forbids the unions from using such 
economic pressure and from employing 
actions that would affect an employer’s busi- 
was 


cease 


ness negatively unless such behavior 
legally justifiable. Furthermore, such pick- 
eting to force an employer to use more 
workers than he needs violates the feather 
bedding prov isions of the Lea Act 

The next attempt of Congress to regulate 
featherbedding was in 1947, when that 
legislative body listed this device as an 
unfair labor practice in the Taft-Hartley 
Act. The legislative history of the statute 
definitely proves that members of both 
the Senate and the House of Representa- 
tives studied the problem of featherbedding 
quite thoroughly. The House committee 
advocated that when the question arose of 
how many men were needed or reasonably 
perform a this matter 
could be handled by industrial engineers 
who were trained in this area. In other 
words, this committee recognized the diffi- 
culties involved and wanted them solved 
by the most scientific methods available. 
The Senate committee inferred that some 
types of featherbedding are beneficial. This 
committee wanted to make certain that the 
featherbedding clause to be incornorated 
in the statute was only applic: * lear 
and recognized abuses, or that it prot ibited 


required to job, 


the extortion practiced by unions of takings 
money or pay for work not performi« 
not intended to be performed. 


*U. 8. v. Petrillo, 14 LABOR CASEs { 64,243, 75 
F. Supp. 176 (DC IIl., 1948). 

5 General Teleradio, Inc. v. Manuti, 26 LABOR 
CASES { 68,463, 132 N. Y. S. (2d) 362 (1954). 
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In general, this statute attempted to 
regulate both the procedural aspect and 
the content of collective bargaining. The 
statute was concerned with the creation 
of an environment out of which industrial 
peace could be developed. This necessitated 
the designation of various rights and privi- 
leges of management and the union, and 
also the restriction of certain behavior pat- 
terns of both parties. On the part of the 
union, the law was formulated to limit the 
devices of unions that prevented full pro- 
duction and consequently interfered with 
the free flow of interstate commerce. It 
Was assumed that it was mandatory to 
check or restrict the irresponsible use of 
the power of unions which resulted in 
abuses that were detrimental to the public 
welfare. 

As a result of this reasoning, Congress 
designated unfair labor practices on the part 
of unions. The statute restricts the use 
of the economic power of unions to force 
workers to become union members unless 
the union shop has been certified by the 
National Labor Relations Board. This type 
of union security requires employees to 
become union members, as a condition of 
employment, after the fulfillment of a 30- 
day waiting period. It is an unfair labor 
practice for unions to force employers to 


stop using the products and services of 


other persons, or for unions to require 
management to recognize and bargain with 
uncertified unions or another union if one 
has already been legally certified by the 
Board. Furthermore, such behavior pat- 
terns of unions as jurisdictional disputes 
and featherbedding are considered as unfair 
labor practices because these devices are 
abusive and are barriers to industrial peace. 

Featherbedding is the sixth unfair labor 
practice against labor unions listed in the 
statute. It is contained in Section 8(b)(6) 
of the Taft-Hartley Act, which states that 
it is an unfair labor practice: 

eles $0 Cause: or attempt to cause an 
employer to pay or deliver or agree to pay 
or deliver any money or anything of value, 
in the nature of an exaction, for services 
which are not performed or not to be 
performed.” 

It is clear that this section not only out- 
laws the actual exaction of money or other 
values, but it makes it an unfair labor 
practice for any group of laborers to per- 
suade an employer to give exactions for 
services which are not rendered or nct to 
be rendered. Unlike the Communications 
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Act of 1934, and this act, as amended in 
1946, Section 8(b)(6) of the Taft-Hartley 
Act applies to industry in general and not 
just to one specific industry. 

The enforcement procedure incorporated 
in this section is somewhat limited. No 
criminal penalties are included. The em- 
ployer cannot secure an injunction in his 
own right, and neither can he sue for 
damages under Section 303 of the act. 
However, in case of violation of this anti- 
featherbedding provision, the NLRB is 
empowered to issue a cease-and-desist or- 
der. Also, in specific cases the Board is 
authorized, under Section 10(j) of the act, 
to seek an injunction or a restraining order 
at its discretion. 

It is a sociological truism that no prob- 
lem can be solved only in terms of the 
existing cultural level, and that the solution 
of any defect in the social and economic 
order is accomplished at the cost of the 
creation of numerous other problems. So, 
when this section regulating featherbedding 
was incorporated in the Taft-Hartley Act 
it necessitated the determination of the 
application of the regulation, and the de- 
fining of the illegal exaction or extortion 
of money. 

For example, this section in the Taft- 
Hartley Act raised the question of whether 
the statute applied to the extreme or lesse1 
types of featherbedding, or both. When 
the law was first passed, employers inquired 
whether cail-in pay, rest periods, vacation 
pay and pay for time spent in settling 
grievances would be classified as feather- 
bedding or exacting pay without work. In 
fact, some employers did discontinue the 
practice of paying full-time union repre- 
sentatives for time spent in adjusting griev- 
ances even though such payments were 
included in the contract. Legislative history 
reveals that the Taft-iartley Act limits the 
definition of featherbedding. It does not 
include such fringe benefits as rest periods, 
holidays and vacations, even though pay is 
given for nonproductive work, because such 
activities are valuable to the employer and 
to employment itself. As stated earlier, the 
gist of the law is that no exaction is in- 
volved unless payment is received for serv- 
ices not performed or not to be performed. 

In adjudicating the cases dealing with the 
matter of featherbedding, both the general 
counsel for the Board and the National 
Labor Relations Board have applied Sec- 
tion 8(b)(6) quite literally. In their deci- 
sions they have rather clearly defined the 
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The government unavoidably is a less 
flexible element than either manage- 
ment or labor, and it was inevitable 
that its entry into the field would in 
many ways add to the difficult prob- 
lem of individual unions and em- 
ployers. —Theophil C. Kammholz 





types of featherbedding and exactions that 
are outlawed by this section. The general 
counsel for the Board in his administrative 
rulings has refused to issue complaints on 
several occasions. For example, he held 
that a union did not violate the feather- 
bedding section of the statute when it 
attempted to get the employer to bargain 
collectively in exchange for the union's 
dropping a libel suit which it was preparing 
to file against the company. Management 
argued that the union was requesting a 
thing of value for which the company 
would receive no service. The general 
counsel ruled that this was not an exac- 
tion. In another decision the general coun- 
sel held that it is not an exaction within 
the meaning and intent of the law for a 
union to demand and to force a company 
to pay its employees for room, board and 
travel expenses to a nearby city to work on 
a construction job. Neither was it an unfair 
labor practice for a union to require an 
electrical contractor to have a maintenance 
electrician who was not needed on the job. 


In its orders in complaint cases, the 
NLRB has ruled that it is no violation of 
the law for a union to demand the for- 
feiture of a bond when the employer fails 
to hire union men in terms of a contractual 
agreement.’ Here it was held that the 
featherbedding section of the statute was 
limited to cases where the union wanted 
pay for unrequested stand-by workers or 
pay for services not performed. In this 
case, the union was not concerned with 
getting money for unperformed services or 
services not to be performed but was 
merely attempting to have the needed work 
done by its membership. The money de- 
manded was for breach of contract, and 
therefore did not fall into the category of an 
exaction. However, in the Cement Finishers 
Local No. 627 (AFL) and H. R. Parr and Son 
complaint case* it was revealed that the union 
demanded that more men be used on the 

°CCH Labor Law Reports (4th Ed.), Vol. 2, 
* 4920.18. 

' National Electric Contractors Association, 
eee Nos. 19-CA-984 (1954) and 19-CB-292 
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job than were needed. This was ruled by the 
Board to be a violation of the statute and 
the union was ordered (1) to cease and 
desist from causing or attempting to cause 
the employer to pay money in the form of 
an exaction for work not performed or not 
to be performed, (2) to post a notice to 
this effect and (3) to make the employer 
whole by returning any money exacted from 
him for services not rendered. 


In other decisions the Board has further 
clarified the meaning of featherbedding and 
exaction in terms of the Taft-Hartley law. 
It was not considered featherbedding for 
workers to strike to force the rehiring or 
reinstatement of employees that the strikers 
believed had been discharged discriminately. 
Even though the strikers were misinformed 
about the legality of the discharge, the 
purpose of the. strike was in no sense 
related to exaction for work not performed 
or not to be performed.’ In the Conway’s 
Express decision™ it was ruled that the 
union was justified in demanding, as a 
condition of returning to work, that the 
company pay to it an amount equal to the 
wages earned by a nonunion driver. The 
payment was demanded for an wunem- 
ployed union member who it was assumed 
would have received the job done by the 
nonunion driver if the employer had re- 
spected the contract. The union’s demand 
was not in the nature of an exaction but 
was in reality a claim for damages for 
breach of contract. 


In two important decisions, namely, Jnter- 


national Typographical Union (American 
Newspaper Publishers Association)" and 
American Federation of Musicians (Gamble 
Enterprises, Inc.),"* the Board clearly estab- 
lished the doctrine that the featherbedding 
ban in the Taft-Hartley Act is limited to 
situations where unions actually exact 
money or attempt to exact money for 
services not performed or not to be per- 
formed. In the former case it was held 
that the featherbedding section did not 
cover or make illegal all situations where 
useless work was performed, or the section 
did not apply to short periods of nonpro- 
ductive time. Therefore, the reproduction 
practices in the printing industry are not 
illegal. The union is legally justified in 
requiring the employer by contract to re- 
produce certain advertisements even after 


*CCH Labor Law Reports (4th Ed.), Vol. 2, 


{ 4920.20. 
* Kallaher & Mee, Inc., 87 NLRB 410 (1949). 
” 87 NLRB 972 (1949). 
86 NLRB 951 (1949). 
#2 92 NLRB 1528 (1951). 





they have already appeared in the papers. 
The Board reasoned that under the cir- 
cumstances the employees were engaged in 
productive work for the benefit of the em- 
ployer and they received payment for only 
a short period of nonproductive time. It 
should be noted that in this case the Board 
refused to pass upon the social and 
nomic desirability of such practices. 


eco- 


In the Gamble Enterprises, Inc. decision 
the Board held that the antifeatherbedding 
provision contained in Section 8(b)(6) did 
not prevent a union from seeking employ- 
ment for its members even though manage- 
ment did not want the workers or need 
them, and was not willing to accept them 
because the extra employees would be detri- 
mental to him. The scope of the prohibition 
is limited to cases where unions want com- 
pensation for members who do not work 
or have no intention of working. Therefore, 
it was no violation of the law for the union 
to refuse to give consent for a traveling 
band to play at a theater unless the theater 
management hired a local orchestra of the 
same number. The Board contended that 
the local orchestra was available for work 
and was willing to work. As will be seen 
later, both the American Newspaper Pub- 
lishers Association and Gamble Enterprises 
cases were appealed to the United States 
Supreme Court. This Court confirmed the 
Board’s ruling in each instance. 


The courts have, in the main, sanctioned 
the Board’s interpretation of the section in 
the Taft-Hartley Act dealing with feather- 
bedding. For example, in Conway's Express 
v. NLRB” a circuit court accepted the 
ruling of the Board that the teamster’s 
union did not violate Section 8(b)(6) of 
the statute when it demanded that the ex- 
press company pay to the union a sum of 
money equal to what it paid a nonunion 
driver who functioned on a run. The union 
based its demand upon the premise that 
the union driver had been refused a job 
in violation of the contract and was entitled 
to the pay. Management contended that 
this demand was an exaction because it 
would be paying for services not performed. 
The majority of the court reasoned that in 
terms of the law the demand for wages 
was forbidden only in cases where no work 
had been done. In this case work had been 
done and management could not legally 
read into the statute that the work must 





Labor disgraces no man; unfortu- 
nately you occasionally find men dis- 
grace labor. —WU. S. Grant 





be done by the one who received the wages, 
because this interpretation would prevent 
anyone from receiving pay if he had been 
wrongfully deprived of the right to work 
in terms of contractual relations. The court 
further ruled that Section 8(b)(6) 
incorporated in the statute to prevent the 
payment of wages to stand-by laborers. In 
this case the demand for pay was more for 
damages due to breach of contract. 


was 


In American Newspaper Publishers Asso 
ciation v. NLRB™ another circuit court 
sustained the Board’s reasoning and ruled 
that the : bogus” 
practice which has existed in the printing 
trade over the years is not a violation of 
the statute because it is not the type of 
featherbedding covered by the act. The 
court stressed the fact that “setting bogus” 
consumed only a small perceniage of the 
working time of the employees involved. 
Also, while the “bogus” 
used by the employer, the work necessary 
for making it was actually performed. This 
court held that the legislative history 
of the statute clearly reveals that Congress 
did not intend to outlaw all types of feather- 
bedding when it included Section 8(b)(6) in 
the Taft-Hartley Act. While the intent was 
to cover cases where employees received 
pay when no work was performed, the court 
emphasized that the law did not make all 
instances where employees were paid for 
work not performed illegal. These included 
rest periods, lunch periods and vacations 
which are incidental to the work for which 
the employer pays, but are not a part of 
the main or the principal activity. 


reproduction or “setting 


‘ 


was not ordinarily 


also 


United 
Court 


This case was appealed to the 
States Supreme Court and that 
decided that the typographical union did not 
violate the antifeatherbedding provision of 
the act by insisting that newspaper pub- 
lishers pay printers for reproducing adver- 
tising matter for which the publishers had 
no use.” The Court reasoned that the work 
was actually performed with the consent of 


the employers so the workers were entitled 


insisted 
work 


to pay. The fact that the union 
or demanded that this unnecessary 


be done and that the workers received re- 
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muneration for their services was con- 
sidered irrelevant. The Court also held 
that the antifeatherbedding provision of 
Section 8(b)(6) allows management and 
the union to determine through collective 
bargaining what work, even if it is made- 
work, shall be included as employment for 
which pay is to be received and also what 
the rate of pay for the work will be. 
However, in another decision™ a circuit 
court rejected the Board’s findings and 
ruled that it was a violation of the anti- 
featherbedding section for a union to de- 
mand that a theater hire a local orchestra 
when it hired a traveling orchestra or band 
to play at the theater. It was argued that 
the local orchestra was not needed, that it 
had no drawing power, and that it would 
in reality be a detriment to the manager 
of the theater. The union contended that 
the antifeatherbedding section was not ap- 
plicable because the organization was only 
trying to get employment for its member- 
ship who were ready and willing to play. 
The court ruled that the union, by seeking 
to force the employer to pay for services 
not needed, was guilty of seeking an exaction. 
The United States Court re- 
versed this ruling rendered by the circuit 
court and held that the union did not violate 
Section 8(b)(6) of the statute.’ The Court 
reasoned that the union could legally insist 
that management hire a local orchestra to 
play at certain programs even though man- 
agement neither wanted nor needed the 
services of this group of musicians. It was 
postulated that the antifeatherbedding pro- 
vision of the act only outlawed payments 
for work not done or not intended to be 
done. These musicians may not work, but 
they were available for work and willing 
to work at the request of the employer. 


Supreme 


Other attempts have been made to solve 
this labor problem. On occasions the Presi- 
dent of the United States has utilized Sec- 
tion 10 of the Railway Labor Act by 
appointing an emergency board to adjudi- 
cate problems in the area of featherbedding. 
For example, in 1946 air pilots demanded 
a decrease in their maximum hours in order 
to eliminate technological unemployment 
and to permit them to enjoy normal family 
or home life. The emergency board selected 
to solve this problem refused to grant the 


% Gamble Enterprises, Inc, v. NLRB, 21 LABOR 
CASES { 66,947, 196 F. (2d) 61 (CA-6, 1952). 
17 NLRB v. Gamble Enterprises, Inc., 23 LABOR 


Cases { 67,437, 345 U. S. 117, 73 S. Ct. 560 
(1953). 
% Transcontinental and Western Air, Inc., 3 


Lab. Arb. 687 (1946). 
Featherbedding 


request of the ait pilots on the ground 
that the data revealed that employment 
opportunities in their occupation were in- 
creasing and not decreasing, and that the 
hour schedule under which they were oper- 
ating did not jeopardize safety.” 


On several occasions the governmental 
authorities have appointed emergency rail- 
way boards to analyze and, if possible, 
adjust some of the featherbedding disputes 
railroad industry. The board ap- 
February 15, 1949, denied the 
for an extra fireman or a 
that no 
It was 


in the 
pointed on 
union’s demand 
fireman’s helper on the 
safety considerations were involved. 
held that the extra person would not lessen 
the damage to life or machinery. Another 
board, appointed on July 20, 1949, did not 
as such, but recom- 


grounds 


advocate job-saving 
mended that the interested 
the featherbedding problems after a careful 
and realistic analysis of traffic, safety and 
parties involved in_ the 


parties s« Ive 


fairness to the 
dispute 

In recent years workers have become 
more fearful of the effects of technological 
changes upon their employment security 
and status. Consequently, unions frequently 
request that management reduce hours, re- 
tain unnecessary jobs or use more workers 
on a job than are needed. Since the enact- 
ment of these laws to control feather- 
bedding and the development of more mature 
collective bargaining, the union and the 
employer in some industries have agreed 
to view such questions as conditions of 
employment, and therefore as proper sub- 
jects for bargaining. Some of the contracts 
consider these featherbedding problems as 
parts of the grievance procedure and, there- 
fore, as legitimate matters for conciliation 
and arbitration. This action by the em- 
ployer and the union indicates that both 
parties would rather solve feather- 
bedding problems voluntarily than depend 
upon the government for a solution. 


these 


An analysis of the more recent decisions 
of arbitrators reveals that it is agreed, in 
general, that the number of workers to be 
used on a job or the size of the crew is 
a bargainable issue.” Arbitrators have held 
that management can discontinue payment 
for work not actually performed and can 
reduce the size of the crew in case techno- 

” Waterfront Employees Association of Pacific 
Coast, 6 Lab. Arb. 719 (1947); Times Publishing 
Company, 10 Lab. Arb. 194 (1948); Philadelphia 
Marine Trade Association v. ILA, 24 Lab. Arb 
343 (1955). 





logical improvements make this a _ possi- 
bility.” Unless this right is limited or 
restricted by contractual provisions, a com- 
pany is justified in eliminating a job made 
unnecessary by technological changes. If 
the principal functions of the job or the 
main duties of the job are removed by the 
changes, the company is permitted to re- 
assign the remaining minor duties to other 
employees in the bargaining unit if they 
can take over the extra duties without 
being affected negatively.” Also, an em- 
ployer can unilaterally eliminate a job clas- 
sification and transfer its duties to other 
classifications if the change is to increase 
efficiency in the area of production, and if 
he is not required by the contract to have 
the consent of the union to make any 


changes in the content of the jobs.” 


On the other hand, arbitrators have held 
that management cannot unreasonably re- 
duce the number of men performing a job 
or discontinue the use of a helper if one 
is needed.” As indicated previously, if the 
contract specifies that job classifications 
and descriptions are to be effective until 
they are modified bilaterally or by mutual 
agreement, it is not permissible for an 
employer to either change or eliminate an 
established job classification and to transfer 
duties to other classifications, even for ef- 
ficiency reasons, without the consent of the 
union.” 


Conclusion 


An analysis of featherbedding in industry 
reveals that the practice is both hard to 
define and hard to control. Scholars have 
recognized that all featherbedding devices 
are not the result of the indolence of em- 
ployees in industry but that many of the prac- 
tices have arisen as protectors of jobs. For 
example, featherbedding developed in such 
areas as the railroad industry and the enter- 
tainment industry to counteract the effects 
of technological changes, to guard against 
the stretch-out and the speed-up and, thus, 
to maintain some degree of job security. In 
other industries featherbedding arose to 
nullify the negative effects, as viewed by 
some labor leaders, of work simplification 
and time-study programs. These programs 
are often viewed as destroyers of jobs in 
their entirety or as destroyers of the sig- 
nificance and the dignity of jobs, and as 


*” John Deere Des Moines Works, 22 Lab. Arb. 
628 (1954). 

* Bethlehem Steel Company, 26 Lab. Arb. 146 
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creators and developers of an environment 
in which speed-up and stretch-out devices 
can flourish. Featherbedding, then, is no 
different, as far as objective is concerned, 
than the annual wage and stabilized em- 
ployment devices that have been demanded 
in recent years. 

A study of this labor practice demon- 
strates that it an attempt to solve a 
problem or that it is an accommodation 
to a conflict situation and that labor will 
continue to create devices to mitigate such 
situations. The defense of featherbedding 
by labor indicates that this group is no 
longer satisfied with the economic reason- 
ing that has prevailed for years. Labor 
holds that while all progress necessitates 
some sacrifice and inconvenience, it is un- 
just to expect the workers to bear the 
entire sacrifice that must be made when 
technological improvements are introduced 
into industry. This means that employees 
are practical and will not be satisfied with 
the theory of technological unemployment 
which emphasizes the short-run negative 
effects of technical advances. Workers still 
retain the position that while the country 
does not owe them a living, it does owe 
them the opportunity to make a living. 
This philosophy is expressed in the recent 
demands of labor unions for more stabilized 


18 


employment. 


The problem of featherbedding has be- 
come so acute in recent years that attention 
has been focused upon it for the purpose 
of solution. Various control techniques 
have been suggested. Some have stated 
that the intelligent approach would be to 
discover the causes of such behavior and 
to remove these if possible. Others have 
proposed that the best solution would be 
to encourage voluntary settlements by the 
interested parties through collective bar- 
gaining and arbitration. Some have con- 
tended that these parties cannot or will not 
solve the conflict, so it is necessary for 
the federal government to mitigate or eradi- 
cate the problem through intelligent legislation 


Regardless of the fear of a government- 
directed economy, Congress passed the 
Federal Communications Act of 1934, which 
was amended in 1946. This law only cov- 
ered the entertainment industry where the 
problem of featherbedding had become 
extremely acute because of the intensive 
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The American constitutional system 
gives an authority to its judges, 
beyond that which most other con- 
stitutional systems are willing to 
entrust their judiciaries. 

—Harold J. Laski 





use of technological and labor-saving de- 
vices which destroyed the job security of 
workers in this area of the economy. In 
the Labor Management Relations Act of 
1947, or the Taft-Hartley Act, Congress 
made featherbedding an unfair labor prac- 
tice in all industries coming within the 
jurisdiction of the statute. 

An analysis of the decisions of the NLRB 
reveals that in applying and interpreting 
Section 8(b)(6) of the Taft-Hartley Act, 
this semijudicial body was concerned mainly 
with the meaning of featherbedding. Both 
the Board and the courts followed quite 
rigidly the definition of featherbedding in 
terms of the meaning and intent of the 
statute by applying it to those situations 
where the union did actually exact or at- 
tempted to payment for 
not rendered or for services which were 
not intended to be performed. Thus, while 
Congress was convinced of the desirability 
of removing featherbedding from industry, 
when the statute was passed the practice 
was only slightly limited by the law. 

While Section 8(b)(6) has failed to per- 
mit the Board to regulate and control the 
problem of featherbedding adequately, un- 
doubtedly there are some direct and indirect 
values that have accrued from this legisla- 
tion. The law has focused attention upon 
the problem and has convinced many of 
its seriousness and that there is no senti- 
mental solution for it. Many are convinced 
that featherbedding is not an intelligent 
long-run solution of the problem of job 
insecurity because such a behavior pattern 
may have a negative effect upon efficient 
production and full employment. Also, it 
negative public reaction to 


exact services 


results in a 
unionism. 
The statute, by making some provision 
to mitigate the problem of featherbedding, 
has revealed the nature of the problem, 
especially the factors in the social and eco- 
nomic environment which are responsible 
for its existence. The study following the 
passing of the law has thrown some light 
on the thinking of management and unions 
relative to the solution of such problems, 
and has called attention to the rights and 


Featherbedding 


responsibilities of employers and workers 
as they function in the American economy. 
It is recognized that unions have been 
granted power and privileges, and that 
these organizations must assume responsi- 
bilities commensurate with this power and 
these privileges or be subjected to govern- 
mental control. Management can no longer 
rely upon trite and facetious statements, 
but must anticipate the short-run effects 
of technological changes upon the economic 
status of workers and make some intelligent 
provisions for the inconveniences caused by 
such changes. Undoubtedly the law has 
been somewhat responsible for the recent 
efforts of management and the unions to 
attempt to solve the featherbedding prob- 
lem by mature collective bargaining and 
arbitration. 


Some have criticized this section as being 
discriminatory because, while it attempts to 
eliminate featherbedding, it makes no at- 
tempt to ban the “kickback” practices of 
some unscrupulous employers. Also, some 
criticize the fairness of the section because 
there is no provision in the statute to deter- 
mine the justifiability of featherbedding. For 
example, no effort is made to determine 
whether or not the employer is requiring 
too much work from his employees by the 
use of the speed-up, the stretch-out or other 
devices used to maximize production 


While the Taft-Hartley Act may 
encouraged some arbitration in the area of 
featherbedding, it is recognized that the 
antifeatherbedding clause somewhat limited 
the freedom of unions and management 
to arrange an adequate solution of the 
problem on a voluntary basis through col- 
lective bargaining. In fact, Section 8(b)(6) 
has limited collective bargaining by actually 
specifying terms of employment, or by 
making these terms subject to the determi- 
nation of the NLRB. Thus far this anti- 
featherbedding section has virtually forced 
the settlement of featherbedding cases 
through compulsory arbitration by the Board, 
which is a semijudicial governmental agency 

This attempt to contro] featherbedding 
has required the government to take over 
the task of regulating another aspect of 
industrial relations. In applying Section 8 
(b)(6) the government was permitted, if 
not actually forced, to be involved in the 
direction of the production processes in 
industry. It is contended that it is difficult 
for the government to operate in this area 
on an intelligent basis because few persons, 
including the experts in the field of produc- 
tion, know how many men are needed on a 


709 


have 





job in order to produce efficiently, and, at 
the same time, avoid excessive danger and 
fatigue. 

It is obvious that this limited definition 
of featherbedding contained in the statute 
and accepted by the Board and the courts 
has had little effect upon this behavior 
pattern as it functions in industry. The law 
does not apply in situations where the 
unions or the employees insist upon doing 
useless or unnecessary work for which they 
receive compensation. The forcing of man- 
agement to hire extra drivers for trucks, 
the hiring of a stand-by local orchestra 
which is neither nor desired by 
the employer, and the insistence upon re- 


needed 


ceiving pay for reproducing advertising 
for which the publishers have no use are 
still legal activities if the employees either 
work or are willing to work. Consequently, 
in terms of the Taft-Hartley Act, feather- 
bedding is still legal in the construction 
industries, the entertainment industries and 
the printing industries, where the practice 
has created an unfavorable reaction to labor 
unions. Because of this limited jurisdiction 
over the problem of featherbedding, some 
are contending that the federal government 
should either enact legislation which would 
eliminate this industrial weapon of union- 
ism, or leave the solution of the problem 
to voluntary collective bargaining and arbi- 


tration. [The End] 





A STUDY OF LABOR MOBILITY FOR ST. PAUL, MINNESOTA— 
Continued from page 698 





St. Paul, Minnesota, between 1940 and 
1950. The findings were that neither job 
opportunity nor wage change was related 
to total male migration nor to rural male 
migration to St. Paul. These findings were 
further supported by the fact that average 
yearly male migration to St. Paul was less 
during 1940 to 1950 than during the period 
1936 to 1940. Only the finding that a 
significant portion of the interurban mi- 
grants received higher income after move- 
ment to St. Paul supported the model. 

These conclusions contradict the findings 
of Myers and Schultz in their study earlier 
quoted; they also contradict the findings 
of Makower, Marschak and Robinson for 
Oxford and are at variance with Reynolds’ 
theoretical discussion quoted in the first 
portion of this paper. They seem to differ 
from the standard economic model stress- 
ing wage differentials as an impetus to 
movement. 

I would hesitate to attribute significance 
to these findings based upon so small a 
sample in light of this contradiction to a 
large body of research and to theories of 
every hue if a reasonable explanation could 
not be evolved which was consistent with 
them. In the remaining portion of this 
paper, an attempt at such an explanation 
will be made. 

The findings of this and other studies 
seem to show that over long periods of 
time, job opportunity seems sometimes to 
influence migration (Oxford), wages seem 
sometimes to influence migration (Myers 
study), and neither seems at times to influ- 
ence movement, as this study shows. Fur- 
thermore, these incentives seem to act 
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differently upon different groups; urban 
migrants in this study did seem to be in- 
fluenced by income changes. 

I would like to suggest that this varying 
information indicates the futility of at- 
tempting to explain migration over short 
periods with reference to any single in- 
centive. At one time, one incentive seems 
to be operative; at other times others be- 
come important. It would seem that any 
systematic economic interpretation of mi- 
gration must be based on long-run con- 
siderations. 

Jefore enlarging on this it should be 
noted that the confusion of voices observed 
may be an indication that economics 
offers no good explanation at all. It is 
possible that the really important motiva- 
tions to movement are sociological or 
psychological. The decision to migrate may 
be founded on the superior social or physi- 
cal attractiveness of the destination, on 
distaste for the environment and life of the 
area of origin. I am told that one dis- 
tressing fact about students of agricultural 
colleges is that so many of them do not 
return to rural areas even though they 
would be expected tc do well economically 
upon location there. Perhaps the chance 
many rural dwellers had to taste a dif- 
ferent life during service experience in- 
fluenced the decisions of the men involved 
more than any economic expectations. To 
quote an old song, perhaps what is in- 
volved is the problem “how y’gonna keep ’em 
down on the farm after they’ve seen Paree?” 
If this is true, it creates a dismal prospect 
with respect to the explanation of resource 
allocation by economic analysis. 
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However, an economic explanation is also 
available. The decision to move, especially 
to move from rural to urban areas, involves 
a decision affecting a life career. One would 
not expect that variables of the moment 
would be of great importance in so major 
a decision. The economic consideration 
would more likely be: Over my lifetime, 
am I likely to be better off where I am 
going rather than where I now find myself? 
If the answer is wages of the 
moment, even job of the 
moment, will not greatly alter the desire 
to migrate. This is especially true in light 
of the fact that such data are only very 
imperfectly known by the migrants. The 
fact, discovered in almost all studies, that 
young 


“ves,” 
opportunities 


a large proportion of migrants are 
would tend to reinforce this analysis. 

In an expanding economy such as that 
United States, this is, furthermore, 
decision-making. The 
migrant has that job 
opportunities will appear over time in areas 
of expansion. (To this extent, of course, 
reliance on the push _ rather 
becomes ex- 


of the 
a rational sort of 


reason to expect 


Reynolds’ 
than the 
plicable. 
a long-run, phenomenon.) 


pull to migration 
This is not a short-run, but rather 





Table A 


Swift & Company* Unskilled (Common 
Labor) Rate: South St. Paul, 
Minnesota, 1940-1950 


Date Wage Rate 


1940 $ .70 
1941 70 
1942 70 
1943 70 
September 15, 1944 

1945 

January 26, 1946 

November 1, 1946 

June 16, 1947 
May 3, 1948 
October 18, 
1949 

1950 


1948 


* Rates paid by all packers in St. Paul were 
the same during this period 

Sources: 1940, 1941, 1950 data, Industrial Re- 
lations Department, Swift & Company, South 
St. Paul, Minnesota: 1942-1948 data, ‘‘Wage 
Chronology No. 7: Swift & Company, 1942-1948,’ 
69 Monthly Labor Review 25-31; October 18, 1948 
data, ‘Wage Chronology No. 7: Swift & Com- 
pany, Supplement No. 1,"’ 71 Monthly Labor 
Review 476-478. 





Table B 


Weighted Packing House Common Labor 
Rate (Annual Hourly), St. Paul, 1940-1950 
Year Rate 
1940 70 
1941 70 
1942 70 
1943 70 
1944 716 
1945 725 
1946 0.898 
1947 0.993 
1948 1.088 
1949 1.15 
1950 1.191 


Source: Computed from Table A 





Two pieces of evidence from other studies 
seem to support this explanation. R. E 
Baldwin found that over long periods the 
income differential is the important ex 
planation of the rural-urban flow.” Gladys 
Palmer concluded in her Philadelphia studies 
that an analysis of worker job histories 
over a long period seems to show a signifi 
cant pattern. first 
taken haphazardly, subsequent moves fol 
pattern of 


Though jobs may be 


low a rational economic self 
betterment.” 

Over long periods, then, it is 
that the economic motivations of job op 
portunity and may 
lead to precisely the kind of labor resource 
flows 
But these relationships 
dent in any short-run 
precisely because short-run motivations are 


possible 


income improvement 


always assumed 


may not be evi 


economists have 


statistical analysis 


not the important economic considerations 


[The End] 


migration. 


TECHNICAL APPENDIX: 
CONSTRUCTION OF SERIES 


(1) The total employment series used as 
a measure of job opportunity in the multiple 
regressions was constructed in the follow 
ing manner: The Minnesota Division of 
Employment and Security has maintained, 
since January, 1947, a monthly series on 
total nonagricultural employment in St. Paul 
(This series excludes agricultural workers, 
domestic workers 


causing 


self-employed 
and unpaid family workers.) 


persons, 


A series extending back to 1939 is avail- 
able showing employment in covered occupa- 
tions as defined in the Minnesota Employment 





% The Economics of Space Migration in the 
United States 1870-1940 (Harvard doctoral dis- 
sertation, 1950), pp. 178-181. 
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and Security Act. The data are homogeneous 
and comparable since no changes in cover- 
age occurred between 1939 and 1950. The 
series is quarterly between 1940 and 1943 
and monthly in the remaining years. 

The 48 observations in the two series for 
the period 1947 to 1950 were adjusted sea- 
sonally and correlated. The r of 0.468 was 
significant at the 1 per cent level. Because 
of the significant relationship, these data 
were used to derive a predicting equation. 
The equation was then used to construct 
a total employment series back to 1940. A 
ratio estimate was also constructed but 
was significantly less accurate than the 
predicting equation in yielding results for 
two periods when bench marks were avail- 
able. (The predicting equation estimate 
of employment for the second quarter of 
1940 was 106,584. The census of 1940, 
taken during this quarter, showed 104,216 
persons employed, excluding emergency 
work. (United States Department of Com- 
merce, Bureau of the Census, Sirteenth 
Census of the United States: 1940, Popula- 
tion, Volume II, Part IV, page 184.) The 
January, 1947 estimate by use of the equa- 
tion was 139,175, while the Division of 
Employment and Security series estimate 
was 136,505.) 

An unweighted annual average for each 
year was then constructed from the monthly 
and quarterly figures. The estimating equa- 
tion series was used until December, 1946, 
and the Division of Employment and Secu- 
rity series was used thereafter. An annual 
average was also computed for 1939. The 
percentage difference between employment 
in each year between 1940 and 1950 and the 
base year 1939 was then computed. These 
percentages were then used in the regres- 
sion to indicate percentage change in total 
employment. Table 2, above, presents the 
annual averages and the percentage changes. 

(2) The common labor wage series used 
in deriving the urban-rural differential was 
constructed in the following way: The 
series chosen was for common labor in 
St. Paul and South St. Paul meat packing 
plants because this was the best series 
available for a large group of industrial 
workers, as explained above. The rise in 
common labor rates may have been more, 
in percentage terms, than the rise in other 
St. Paul rates during the period. To this 
extent the change in the differential may 
have been overstated in favor of St. Paul. 
On the other hand, overtime and other 
premium payments are not included in the 
series; this may have led to some under- 
statement of the differential. 
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Table C 


Annual Farm Wage Rate Per Day Without 
Board (Column 1), and Annual Composite 
Index of Farm Wage Rates (Column 2), 
West North Central Region, 1940-1950 


Year Col. 2* 


1940 eS 121 
1941 158 
1942 218 
1943 288 
1944 337 
1945 369 
1946 394 
1947 422 
1948 467 
1949 456 
1950 454 


5.20 
5.65 
6.00 
6.50 
7.20 
7.00 
7.00 


* Average rate, 1910-1914 = 100. 

Sources: 1940-1948 data, United States De- 
partment of Agriculture, Bureau of Agricultural 
Economics, Farm Labor, December 11, 1950, 
p. 11; 1949-1950 data, Farm Labor, January, 
1951. 





Published data on Swift & Company 
wages in South St. Paul were available for 
the period beginning in August, 1942. The 
Industrial Relations Department of Swift & 
Company furnished data for 1940, 1941 and 
1950. These rates are the same as those 
paid by the other St. Paul packers. A 
weighted wage for each year was computed 
by multiplying each hourly rate by the 
number of months or half-months it had 
been in effect, totaling these figures, and 
dividing the total by 12. Table A presents 
the original data. The weighted results are 
presented in Table B. The daily wage shown 
in Table 3 was computed by multiplying the 
weighted annual hourly rates by eight. 


(3) As noted above, the farm labor rate 
used is the wage rate per day without board, 
as published by the Bureau of Agricultural 
Economics. The series was altered in 1948, 
but a method of calculating a continuing 
A composite index of 
Wage rates comparable over the period 
1940-1950 was also maintained. Extrapola- 
tions for 1949 and 1950 were made on the 
basis of this index. Farm wage rates per 
day without board for the West North 
Central Area are shown in Table C. (Note 
that the annual data are presented in five- 
cent intervals; therefore, although there 
was a two-point difference between the 
1949 index number and the 1950 index num- 
ber, the computed wage was the same for 
both years after rounding.) 
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on the grounds that the employer’s opera- 
tions did not meet the jurisdictional re- 
quirements of the Board and that it would 
not effectuate the policy of the NLRA to 
exercise its jurisdiction. However, the union 
was certified by the Board in the past as 
the representative of the employees of the 
employer who was engaged in interstate 
commerce. Whether the Court will dispose 
of these cases separately or together is a 
subject of speculation, as is their prospec- 
tive determination. These 
on the federal-state jurisdiction question. 
In Amalgamated Meat Cutters & Butcher- 
men wv. Fairlawn Meats, Inc., 30 LaABor 
Cases § 69,845, a state court enjoined picket- 
ing where the business of the picketed 
employer did not met the NLRB’s “yard 
sticks” and the picketing was contrary to 
state policy. The Supreme Court granted 
certiorari to the Arkansas Supreme Court 
in Youngdahl v. Rainfair, Inc., 30 Lapor 
Cases ¥ 69,874. court had 
enjoined picketing of the premises on the 
ground that it was within the power 
state court to enjoin picketing where the 
conduct 


cases all hinge 


where a state 


ota 


breaches ot 
the peace. During the that 
dispute there had been filed by the union 
labor practice charges with the 

The union contended that the 
injunction decree deprived the strikers of 
their freedom to picket that since 
there was no showing that such picketing 
was set in a background of violence or was 
for an unlawful purpose, the injunction was 
Another case which the Court 
agreed to review was Teamsters, Local 
695 wv. Vogt, 29 LaABor { 69,747, in 
which the Wisconsin Supreme Court en- 
picketing which conducted in 


cause 
pendenc y of 


was such as to 


unfair 


NLRB 


and 


inlawful 
CASES 
was 


joined 


violation of the state labor relations law 


and whose purpose was to coerce an em- 


ployer to force his employees to join 

The Court in a 
move last month issued a miscellaneous or- 
der vacating the order of last April granting 
certiorari in the Personal Products case, 
NLRB v. TWl CIO, 29 Lapor CASES 
€ 69,515, in which the Court of Appeals for 
Columbia reversed the Na- 
Relations Board denied 
enforcement of an NLRB The 
Board had found the union guilty of bar- 
gaining in bad faith when it employed 
certain harassing tactics in order to obtain 
tactics 


union 


Supreme very unusual 


the District of 


Labor and 


tional 
order. 


its bargaining objectives. These 


employed slowdowns, unauthorized exten- 


Labor Relations 


tions of rest periods, unannounced walkouts, 
refusals to work overtime and the persuasion 
of the employees of other firms to refuse 
to do work for the harassed employer. The 
Court did not give any explanation of why 
it had changed its mind about reviewing 
the case which it had previously agreed to 
review Certiorari is purely discretionary 
on the part of the Court, and provides no 
vested rights to anyone. The Supreme 
Court has never ruled on whether harassing 
tactics can be forbidden, although the Board 
and some courts have held this policy to 
be valid workers being dis 
charged. 


grounds for 


slated for review by the 
Court involves contributions for political 
purposes \ Michigan court held that 
money paid by a union out of its general 
funds to defray the television 
broadcast was not a prohibited “expendi 
ture” on the behalf of a political candidate 
within the prohibition of the Federal Cor 
rupt Act, which has been incorpo 
rated into the Labor Management Relations 
Act Che noted jurisdic 
tion. The state court viewed the broadcast 
as one for the purpose of informing mem 
bers of the union of its position on candi 
dates for election to certain federal offices 


Another case 


cost of a 


Practices 


Supreme Court 


The Court has also undertaken to review 
decisions by the Fifth and First Circuit 
Courts of Appeals on the subject of en 
arbitration clauses in col- 
bargaining (TWU 1 
Mills of Alabama, 29 LasBor CASES 
{ 69,729: Goodall-Sanford, Inc., v. UTW, 
AFL, Local 1802, 30 LaBor Cases § 69,910; 
and General Electric Company v. Local 205 
UE, 30 Lapor Cases { 69,908.) 
the Supreme Court’s construction of what 


forcement of 
lective 
Lincoln 


agreements 


Because of 
a collective bargaining agreement is—a con 
tract of employment or not—in its Westing 
house decision, 27 Lapor Cases { 69,063, the 
United States Arbitration Act 
held to be inapplicable to collective 
gaining agreements because of its exclusion 
of contracts of employment. (See Ben- 
jamin Wyle, “Unions in Search of a Forum 
to Enforce Contracts,” 7 Lapor Law 
Journat 425 (July, 1956).) This question 
is pregnant with another consideration— 
whether the Norris-LaGuardia Act deprives 
the federal courts of jurisdiction to grant 
an injunction compelling arbitration of 
grievances growing out of labor disputes 


may be 
bar- 


One case is certain to be decided by the 
Court during the current sessions, as it has 


713 





been argued before the Court already, 
NLRB v. Lion Oil Company, 28 Lapor Cases 
7 69,148. The Court will be examining the 
legality of an economic strike which oc 
curred after the reopening of a contract, 
but prior to the termination of the col- 
lective bargaining agreement. The Supreme 
Court had already held in its Mastro Plastics 
decision of last term that employees who 
had struck prior to the contract termina- 
tion and during the 60-day “cooling-off 
period” did not lose their employee status 
in the case of a strike provoked by an 
employer’s unfair labor practice. The Su- 
preme Court is now faced with a decision 
of the Eighth Circuit which denied the 
enforcement of an NLRB order directing 
the reinstatement of economic strikers. 
Here the circuit court held that employees 
could not strike as the union contract had 
not been terminated, and upon its expiration, 
can strike only upon 60-day notice. In the 
Lion Oil case the union agreement provided 
for the reopening of the collective bargain- 
ing contract; 60-day notice had _ been 
given prior to this reopening date that if 
negotiations failed there would be a strike. 
The Eighth Circuit held that because the 
contract was still in effect, it was only 
subject to modification at an agreed inter- 
mediate date, and there could be no strike 
prior to the termination of the agreement. 
This appears to be a different decision than 
Court in the Mastro 


was made by the 


Plastics case, but the factual circumstances 
in the Lion Oil case are different. The Court 
opportunity to clarify the 
“cooling-off period” 


will have an 
meaning of the 60-day 
and its application. 
The Supreme Court was quite busy dur 
ing the first few current 
term. It accepted for review 14 new labor 
cases, which, when added to the ten pre- 
viously accepted last term, make 24 cases for 
determination, and it denied review in 16 cases 
The Court has not acted on 23 petitions. Among 


weeks of the 


those cases in which the Court denied certiorari 
was the Ninth Circuit’s Kunble Glass Company 
v. NLRB, 29 LaBor Cases § 69,800. The Court 
let stand the determination that an employer 
was guilty of an unfair labor practice when 
he banned the wearing of a rival labor 
organization’s union buttons even 
feared a strike by 


though 
he did so because he 
which 
sentative of his employees. 
Law Journat 307 (May, 1956).) 
The first change March 28, 
occurred in the composition of the bench 
of the Justice Sherman 
Minton stepped down. The 
appointed Judge William J. 
of the New Jersey Supreme Court for the 
The last 
appointment made was that of Justice Har 
lan, who replaced the late Justice Jackson 


repre- 
LABOR 


was certified as the 
(See 7 


a union 


since 1955, 


Supreme Court 
President has 
Brennan, Jr., 


past four years, to take his place. 





MEMBER MURDOCK DISSENTING—Continued from page 683 





Conclusion 


The above analysis demonstrates quite 
clearly that substantial changes have. been 
made in NLRB decisions since the advent 
of an Eisenhower majority. Of substantial 
importance has been the restriction of cov- 
erage under the act, and the legalizing of 
interrogation, threats and promises if con- 
ducted among a relatively few employees. 
Other significant changes are the permis- 
sion of interrogation of employees when a 
good-faith doubt exists as to the majority 
status of a union, and the fact that certain 
statements of employers which formerly 
were considered threats are now interpreted 
as legal predictions or personal opinions. 
The permissibility of allowing management 
to make promises of benefit where there is 
an implication but not a definite statement 
that these will only be forthcoming if the 
union is defeated is also of considerable 
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importance. Obviously, to labor leaders the 
outlawing of the “hot cargo” clause and the 
denial of the privilege to reply to manage- 
ment speeches on company time and prop- 
erty is considered quite a loss. Even where 
no changes have been made in administra- 
tive rulings, the new majority analyzes the 
facts in such a way as to find fewer viola- 
tions of the act by employers and more by 
unions than Member Murdock, and fre- 
quently Member Peterson, would. It is 
quite obvious that the new majority tend 
to take a viewpoint similar to employers, 
whereas the dissents of Murdock and Peter- 
son are more in line with labor union think- 
ing. If and when labor returns to a more 
powerful political position than it now has, 
there is no doubt that not only Taft-Hartley 
but also the new rulings since March 2, 
1954, will come up for reconsideration. 


[The End] 
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Problems 





Excused from FLSA Overtime Pay 


The Supreme Court has just laid to rest 
a specter that been in and out of 
courts for nine and was be- 
fore the Supreme Court for The 
Court this time denied an application for 
certiorari, and left standing a Fifth Circuit 
decision, Murphey v. Reed, 30 LABor Cases 
{ 69,826. The suit was first begun to recover 
overtime pay 
contractor during the war 


has 
years once 


review 


for employees of a cost-plus 


well settled that 
must pay the minimum 
overtime specified by the Fair Labor Stand- 
ards Act if they are higher than the wages 
required in the awarded contract. But back 
in the days of World War II, government 
contracting agencies thought that these con 
tractors were beyond the pale of the FLSA 
Some of these agencies even went so far as 


government 
and 


It is 
contractors 


now 


to issue administrative directives prohibiting 
the payment of overtime wages to employees 
working in the performance of government 
contracts. 


4 cost-plus contractor who constructed 
and operated a naval depot during the war 
was found guiltysof overtime pay violations 
of the FLSA by a district court (14 LApor 
Cases { 64,297), where it held that a 
plus contractor was not insulated from the 
act by virtue of the fact that he was oper- 
ating under government contracts. This was 
in 1947, On appeal, the Fifth Circuit re 
versed and remanded on other grounds; the 
employer was held to be entitled to assert 
a new defense which had just arisen. The 
appeal was being taken under the FLSA at 
a time when the Portal-to-Portal Act 
came retroactively effective (14 LABor Cases 
{ 64,442). The act provided a defense to the 
FLSA violation, action being brought against 
‘good faith” 


cost- 


be- 


the contractor by establishing a 


Wages ... Hours 


the 


escape provision. Judgments taken by the 
court of appeals and the district court, based 
on holdings that the employees did 
within the the act, were vacated 
by the Supreme Court in 1948 (15 LaABor 
Cases § 64,817) and the case was remanded 
to the court 
dismiss those causes of action involving con- 
struction work the 


remaining causes of action with a view, the 


not come 


scope of 


district with instructions to 


solely and reconsider 
Court said, of presenting a clear and precise 
pertinent 
determined 


, 
the 


which 


be 


basis on ques 


law could 


factual 
tions of 
On a second appeal after an original 
judgment the the Fifth 
Circuit at last granted relief to the wartime 
him from FLSA 
requirements under the aegis 
to-Portal Act. The act 
“no employer shall be 
punishment 


against contractor, 


contractor and excused 
overtime pay 
of the Portal 
vides that 
liability or 
of the failure of the employer to 


pro- 
subject 
to any ior or on 
account 
minimum 


wages or overtime 


Fair Labor Standards 


pay compen- 
sation under the Act 
kcal if he pleads and proves that the act 
or omission complained of was in good faith 
in conformity with and in reliance on any 
administrative regulation, order, ruling, ap- 


proval, or interpretation practice o1 


enforcement policy “ 

court held that this defense 
was not made out. The Fifth Circuit found 
evidence of administrative rulings that the 
FLSA did not apply to government cost- 
plus-fixed-fee contracts back in 1943 by the 
Navy Department. There nothing to 
indicate that this was a declaration of new 


he district 


was 


policy and nothing to show that there had 
not been a communication of this ruling to 
the contractor or that there were any other 
tests to be met. There was no reasonable 
alternative to compliance with the directions 
The contractor 
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of the contracting officer. 





was entitled to look to the Navy for in- 
structions and the Navy gave positive direc- 
tions in keeping with its interpretive policy 
that FLSA overtime pay provisions did not 
apply to cost-plus-fixed-fee contracts. 

Now at long last the case is finally ad- 
judicated. 


Single Establishment 


“Time” and “space” have played impor 
tant roles in the Secretary of Labor’s efforts 
to enforce strict compliance with the pro- 
visions of the Fair Labor Standards Act. 
Recently these two factors played an es- 
sential part in the Supreme Court’s granting 
of certiorar! to the Ninth Circuit, on a peti- 
tion by the secretary, on the applicability 
of the act’s “retail” exemption in Mitchell 
v. Bekins Van & Storage Company, 29 Lanor 
Cases § 69,806. Under the FLSA, employees 
of retail or service firms are exempt from the 
overtime pay requirements if one half of the 
firm’s yearly sales are made within the state 
and, in addition, 75 per cent of the yearly 
sales are to consumers. 


The Secretary of Labor commenced this 
suit on behalf of employees who worked 
more than 40 hours a week without receiv- 
ing time and one half for the hours worked 


in excess of 40. This warehouse in which 
they were employed was one of five, gen- 
erally in downtown Los Angeles, within a 
limited radius and operated as a “division.” 
This then was our “space” problem. The 
firm’s business was the moving and storage 
of household furniture and personal pos- 
sessions. The question, said the appellate 
court in California, was one of “geography,” 
when it held that all five warehouses were 
to be considered as establishment.” 
The Department of Labor contended un- 
successfully that each warehouse was to be 
considered separately, for it was upon this 
separate establishment basis that they based 
the failure of the one warehouse, in which 
worked the employees on whose behalf this 
suit was begun, to meet the annual percent- 
age volume test necessary to qualify an es- 
tablishment for the “retail” exemption. The 
other aspect of the test was that the rest of 
the industry considered these sales retail as 
well. The employees who were not paid for 
overtime hours worked in the warehouse 
which could not satisfy these requirements, 
FLSA exemption sought by their 
employer. 


“ 
one 


being 


That this one warehouse could not meet 
the annual percentage volume test was readily 
admitted by the employer, for his defense 


716 


was that the warehouses in the division, 
five in all, were to be considered as one for 
the purposes of determining annual percent- 
age volume. Under that concept there would 
be a meeting of the FLSA annual percentage 
volume requirement of the “retail” exemp- 
tion to overtime pay provisions 


The Secretary of Labor relied principally 
upon one case, Phillips v. Walling, 9 Lapor 
Cases 751,196, a Supreme Court decision. 
That was a case of overtime pay for the 
warehouse employees in one warehouse 
which received groceries in interstate com- 
merce and distributed them to some of the 
company’s own chain stores. The wage 
provisions of the FLSA were held to be 
applicable and the employees not within 
any exception. This was back in 1945. The 
Ninth Circuit did not regard the Phillips 
case as controlling this situation now be- 
fore it. “It seems that the rationale of the 
Phillips case lies in the fact that the ware- 
house function historically had been that 
of independent wholesalers or wholesalers 
independent of retail grocers. The impact 
of the Act was not to be avoided by setting 
up an ‘integration’ of wholesale and retail 
functions. Phillips warehousemen should 
have the same protection that warehouse- 
men ‘have in warehouses not integrated wth 
the retail selling operation.” 

The court of appezls declared that, if the 
warehouse buildings were separated in other 
cities with central control at one office, their 
conclusion and that of the district court 
would be wrong. But it was important to 
note that if it were not for financial or cap- 
ital problems and the necessity of using 
what one has, it would be quite feasible that 
Bekins would conduct the business of five 
warehouses in one central warehouse un- 
der the one roof. 

The decision in this case, Bekins, was sim- 
ply that it is possible for one business, lo- 
cated in several buildings, neither contiguous 
nor widely scattered, to be “one establish- 
ment” and that the proprietor’s unit of op 
eration may be considered in determining 
what is an “establishment.” The California 
federal court further noted that these fac- 
tors are not to be used mechanically or 
given conducive force; rather, they are 
“shadings,” in a “problem of fact.” 

The United States Supreme Court, in its 
review of the Bekins case, will now decide 
if the Phillips case was opposite, as con- 
tended by the Secretary of Labor, and 
should have been held controlling by the 
Ninth Circuit in its decision in Bekins Van 
& Storage Company. “Time” may well tell 
a different story. 
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Employment Within FLSA Coverage 


A petition for review was filed this Sep- 
tember with the Supreme Court in an ac- 
tion brought by the Secretary of Labor 
against an alleged independent operator of 
a mining camp’s board and lodging facili- 
The mining camp was in an isolated 
section of an otherwise thinly populated 
section of the country. The Ninth Circuit 
had previously denied a rehearing, Mitchell 
v. Anderson, 30 Laspor Cases { 70,148, of its 
decision, 28 Lapor Cases § 69,435, in which 
it reversed a district court, 26 Lasor CASES 
{ 68,766, and held that employees working 
in this facility were covered by the Fair 
Labor Standards Act and further that these 
employees were not exempt from its cover- 
age by a claimed retail service exemption 


ties. 


The operator in this case had an agree- 
ment with the mining company to operate 
a mess and lodging for miners employed at 
this secluded mine where adequate facilities 
not otherwise The detenses 


were available 


to this action for overtime wages were two 
in number 
covered by the act as they were not “en- 
gaged in the production of goods for com- 
within the act’s meaning and, two, 


“retail” 


One, the employees were not 


merce” 
the employees were employed in a 
establishment. 


The trial court found that the occupation 
of these employees of the independent con- 
tractor was not essential to the mine’s pro- 
duction of ore since the miners could secure 
lodging and board other than through the 
facilities provided by the contractor. The 
Ninth Circuit found the facts to be other- 
wise, though, upon appeal. The circuit court 
admitted that in all probability the mine 
could continue operations in some manner 
without the mess hall and bunk house. But 
this court contended that the test of cov- 
erage governed by whether the 
facilities were absolutely necessary but by 
whether the employees of the operator and 
contractor were pursuing an occupation 
which, in these circumstances, was directly 
essential to the production of mined ore 
for commerce. 


was not 


“There was no formula for the exact 
separation of employment within the Act, 
from employment outside the Act * 
The circuit court looked at the coverage 
of the act prior to the amendments of 1949, 
for the act, in addition to covering em- 
ployees who worked directly upon the 
goods produced, covered those who were 
engaged in any process or occupation “nec- 
essary” to the production of goods. But 
the 1949 amendments were intended to cut 


Wages .. . Hours 


off incidental or fringe coverage. It would 
seem that the trial court was of the opinion 
that the hall and bunk house were 
mere conveniences and that the operation 
of the mine could proceed without material 
change in production or operation. The 
circuit court remained firmly convinced of 


mess 


the soundness of its decision, denied a re 
three Court 
others, as its support 
29 Lapor Cases § 69,711, 
Lapor Cases { 69,846 
Packing Company, 29 


and cited Supreme 
among 


Mitchell, 


hearing 
decisions, 
(Steiner v 
Mitchell v. Budd, 30 
and Mitchell v. King 
Lapor Cases § 69,712) 


lo be directly essential to production, an 
occupation need not be absolutely necessary 
to production. It is sufficient if the service 
provided is needed to maintain efficient pro- 
duction, the court maintained 


As to another defense which the distric 
court had ruled on, 
held that the employees in question had in 
fact not been covered by the FLSA at all, 
the circuit court ruled that the evidence 
established that the facility inte 
grated part of the mining operation engaged 


I 
! 
I 


never since they hac 


was an 


in producing goods for interstate commerce 
and the facility “retail” 
lishment. The employer 
that.he was 
depefident contractor for the mining 
though technically sound, said the 
does not status of the 
realisti- 


was nota estab 


} 


contention by the 


running a business as an in- 
com- 
pany, 
court, change the 
employees within the facility for, 
cally, the independent contractor was man 
facility for the 


aging the company 


[he Supreme Court has now been asked 
opinion on the matter and we 
how it disposes of this 


to voice its 
must wait to see 
petition for review 


FLSA Back-Pay Recovery 


By the middle of November, more than 
$100,000 in FLSA back pay will have been 
paid to over five thousand tobacco workers 
in the Connecticut Valley bulking plants. 
These wages are due these warehouse workers 
under the minimum wage and hour provi- 
sions of the Federal Wage and Hour Law. 
The recovery of $100,000 is among the 
largest in the history of the United States 
Labor Department 

The Department secured agreements, as 
a result of a filed by the Secretary 
against one of the largest 
houses in Connecticut to compel compliance 
with the law, from 13 tobacco warehouses 
in that state to pay these back wages which 
accrued to workers as overtime compensa- 
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suit 


tobacco ware- 





tion. The warehouses were claiming that, 
under the law, they were exempt from its 
coverage. Similar suits had been filed in 
other parts of the country as well. 


It was only after the Secretary of Labor 
was successful, and the Supreme Court sus- 
tained its position in Mitchell v. Budd, 30 
Lazpor Cases § 69,846, that the Solicitor of 
Labor secured these agreements from the 
companies to comply with the law in the 
future as well as to pay all back wages 
due their employees thereunder. 

Section 13(a) of the FLSA creates several 
exemptions to the minimum wage and maxi- 
mum hours provisions of the act. One of 
these is called an “area of production” ex- 
emption, 13(a)(10), as defined by the Wage 
and Hour Administrator. The Supreme Court, 
in the Budd case, reversed the Fifth Circuit, 
which had supported the tobacco bulking 
operators’ belief that they qualified for the 
exemption created by reason of the admin- 
istrative policy determination. The Supreme 
Court held that the administrator’s rea- 
soned “area of production” was valid as an 
attempt to differentiate between “agricultural 
enterprises operating under a rural agri- 
cultural condition and those subject to 
urban industrial conditions.” See 7 LaABor 
Law JourRNAL 371 (June, 1956). 


FLSA ‘‘First Processing’’ Exemption 


Industries which depend on agricultural 
and seasonal commodities, such as the food 
processing industry, are faced with particu- 
lar operating problems somewhat akin to a 
“feast or famine” situation, not the least of 
which is the perishable nature of the agri- 


cultural commodity at harvest-time. In 
recognition of this problem, where time is 
of the essence, the Fair Labor Standards 
Act has made provisions for the exemption 
of certain industries from the application of 
the act’s overtime pay requirements. This 
exemption enables those engaged in the 
“first processing” of farm products to not 
pay for overtime work performed in the 
preparation of the food products, during 
often short-lived harvesting-time. 


There are two types of exemptions under 
the act. One is a year-round exemption and 
the other is partial and is limited to 14 work- 
weeks in any one year. This exemption, 
FLSA, Section 7(c), applies to canning or 
packaging of perishable or seasonal fruits 
and vegetables. An employer who froze 
fresh vegetables did not lose the overtime 
pay exemption available under the act 
merely because an overflow received during 
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the peak season was stored in bulk for later 
packaging after the rush was over, held a 
district court in Mitchell v. Oregon Frozen 
Foods Company, 31 Lasor Cases { 70,264. 
The produce was temporarily stored by re- 
frigeration to be processed during the slack 
season, The reason for storage was that the 
capacity of the processing equipment was 
taxed to the limit and could not handle all 
the vegetables that were received at harvest- 
time. Had the packaging facilities been capa- 
ble of handling-all the produce, it would 
have been packaged immediately. The ex- 
cess quantity was put in large containers 
and then later repackaged in consumer-size 
cartons, 

The government contended that the “first 
processing’—which was exempted from the 
requirements of overtime pay—was limited 
to the original bulk packaging for storage. 
The court did not agree. Despite the delay 
and the intermediate storage in bulk con- 
tainers, the “first processing,” within the 
meaning of the exemption, was completed 
only when the vegetables were packaged in 
consumer-size packages, 

There was another aspect to this case: 
whether or not employees who ordinarily 
would not have to be paid for overtime be- 
cause the employer had qualified for an 
exemption based on “first processing,” but 
who worked for a nonexempt joint em- 
ployer during the workweek in which they 
worked on exempt work, are entitled to 
overtime pay. 

The law seems to clearly state that if an 
employee performs both exempt and non- 
exempt work during the same workweek, 
he is not exempt. Fleming v. Swift & Com- 
pany, 4 Lapor Cases § 65,685; Puerto Rico 
Tobacco Marketing Cooperative Association v 
McComb, 18 Lasor Cases § 65,734. 

During the nonprocessing periods when 
the time of the employees is prorated be- 
tween exempt and nonexempt employers, 
who may be one and the same, both em- 
ployers should be jointly liable for the pay- 
ment of overtime based on the total hours 
worked per week for each. It appears that 
this has been the uniform holding of the 
courts on this matter. Mitchell v. Thompson 
Materials & Construction Company, 27 LaBor 
Cases § 68,888; Mid-Continent Pipe Line 
Company v. Hargrave, 5 LApor Cases § 60,999. 

Unfortunately this court did not declare 
how soon after the peak season ended the 
repackaging of the vegetables had to begin 


‘in order to take advantage of the remainder 


of the “first processing” exemption, as in 
Walling v. Swift & Company, 6 Lasor Cases 
{ 61,261. 
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Developments 








RBITRATION was called upon to settle 
a work jurisdiction dispute between 
locals, members of the inter- 
The dispute had its inception in 
modernize and 


union same 
national. 
an employer's attempt to 
make more efficient his loading operations. 
How effective arbitration was in settling 
this dispute, which from a 
nological change which eliminated the work 


arose tech- 
being performed by certain employees and 
changing the manner in which the remaining 
work was to be carried on, remains to be 
seen. 

In his efforts to cut down and reduce the 
manpower to pile, stack and check 
beer bottle and to load and unload 
these cases, a Pittsburgh brewer instituted 
a “palletization” program. and 
unloading was to be done by fork-lift 
trucks; it was utilization of this new load- 
ing and technique that 
a work jurisdiction dispute. 


used 


cases 


Loading 


unloading caused 


Because contract provisions pertaining 
to the work jurisdiction were vague, they 
were of little help in resolving the problem 
Under the terms of 
bottlers did not go up on 


contracts, the 
the trucks and 
the drivers’ helpers and yardmen kept off 
the platforms. The new palletization pro- 
gram required that these existing contract 
provisions be applied to an uncontemplated 
situation. Until then, trucks had 
loaded and unloaded by placing loaded 
beer upon a skid roller or a boom 
conveyor by bottling workers, members of 


these 


been 
cases 


one local. Truck drivers’ helpers or yard- 
men, members of the other local, had been 
stationed in the truck either to place empty 
cases on the conveyor in unloading or to 
remove full cases from it and place them 
in the truck in loading. 
plete control of both full and empty cases 
the time they are placed 


conveyor or are removed from within the 


Bottlers have com- 


from upon the 


Arbitration 


The men working in the trucks had no 


regarding the bottling 


truck 
work jurisdiction 
shop or loading platform. 

called 


However, he 
ywwn solution to this problem 


settle 


tree to 


An arbitrator was upon to 


this dispute. was not 
propose his 
which boiled down to two alternative methods 
had 


which been 


locals in an 


of loading and unloading 
upon by the union 
arbitration stipulation. The methods be- 
tween which the arbitrator had to 
were (1) the trucks would be 
exclusively by the bottlers or (2) the work 
would be divided two 
through the use of a 
cedure. This “neutral 
upon by the 
the loading of all 
bottlers who would 
a “neutral zone” or the 


agreed 


choose 


loaded 


locals 
pro- 


between the 
“neutral 
procedure as 


zone” 
zone” 
would require 
trucks by 
pallets to 
from 


agreed parties 
van-type 
move the 
plattorm, 
which they moved into 
on the delivery trucks by members of the 
other local. In 
would 

The effect of this 
the amount of work required to be done by 
members of both locals. In the 
the bottlers it would mean the 
substantial number of jobs regardless of the 


would be position 


unloading, the process 
be rey ersed., 

program diminished 
case of 
loss ot a 
outcome of this arbitration. In the case of 
local, truck 
vardmen, while it 


the other drivers’ helpers and 


would result in a dimi- 


nution of available work, it would not effect 


a reduction in the number of members on 


the company payroll since they are work 


ing under the protection of a contract which 
guarantees the number of employees and 
However, the guarantee 


date of the 


weekly earnings. 
continues only to the terminal 


contract. 

The brewery pointed out that even though 
loading may be done by fork lift and pallet, 
it will still be drivers’ 
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necessary to assign 





helpers or yardmen to the trucks to 
straighten out the cases. The employer and 
members of this local favored the creation 
of a “neutral zone.” 

The arbitrator in his attempt to “main- 
tain existing rights and reconcile conflicting 
claims,” was hampered by both the arbi- 
tration stipulation limiting the scope of his 
authority and the fact that existing work 
jurisdiction agreements between the locals 
and the employer shed little light on 
solution of the problem of work jurisdiction. 

If it were possible for the bottlers to 
deliver the pallets to the edge of the loading 
platform or to the tail gate of the trucks so 
they could be picked up by the delivery 
department personnel and placed in posi- 
tion on the trucks by them, this would be an 
“easy solution” to the problem. Since, how- 
ever, it was impractical for the bottlers to 
bring the pallets to the tail gate or the edge 
of the platform, the solution must be one 
which would come as close as possible to 
this method, in the opinion of the arbitrator. 
This suggested to the arbitrator that there 
should be a loading and unloading area in 
which the fork lift trucks could operate and 
to which the bottlers would transport beer 
which was to be loaded out and from which 
the delivery department would carry the 
beer upon the trucks, also there should be 
a similar place to which the delivery depart- 
ment could carry cases of empties by fork- 
lift truck in the unloading process and 
from which the bottlers could transport 
the empties. 

Over the concern voiced by the bottlers 
that this “neutral zone” would be stretched 
and expanded, the award was conditioned 
by several restrictions on the movements 
of the bottlers and delivery department 
personnel. In the event that the parties 
could not agree upon the extent of this 
area, the arbitrator retained jurisdiction of 
the case for the purpose of making that 
determination. 


Vacating Arbitration Award 


four 


In Pennsylvania, there are con- 
ditions upon which a party to an arbitration 
award may obtain a court order vacating the 
award: if it was procured by “corruption,” 
“fraud” or “undue influence”; if there was 
evidence, particularly of corruption, on the 
part of any arbitrator; if the arbitrators 
were guilty of misconduct or if the arbi- 
trators exceeded their powers. 

Back in 1953 an employer re-evaluated all 
the jobs in his plant. The union protested 
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this re-evaluation and the issue was finally 
submitted to arbitration. Following the 
award, various job ratings were adjusted 
and because of these adjustments retro- 
active wage corrections called for. 
It subsequently came to notice that, in the 
employees, there was an 
overpayment of wages, and refunds oi 
these overpayments were begun through 
payroll deductions in 1955. 


were 


case of some 


A dispute as to whether or not these 
deductions for overpayments to employees 
whose jobs were downgraded arose between 
the union and employer and was settled by 
a hearing which preceded the arbitrator’s 
The grievance of the union was 
The order declared that there 
was no “objective way” of now establishing 
whether management agreed to absorb the 
overpayments as “profits and losses” as 
contended by the union or “let the chips 
fall where they may” as contended by the 
company. Whether or not the law supports 
the union stand very im 
portant issue, but that issue, continued the 
arbitration order, is not within the province 
of the arbitrator. “Adjudication of that 
question belongs in a court of law.” 


award. 
denied. 


is obviously a 


The union moved a Pennsylvania court of 
common pleas to vacate, modify or correct 
the award. (Aero Supply Manufacturing Com 
pany Vv Machinists, Lodge 1508, 31 LaApor 
Cases § 70,239.) 

The court said in effect that ordinarily 
an award cannot be impeached by reopening 
that matter in order to “search the Arbi- 
trator’s mind” to discover the correct con- 
clusion as to the dispute facts. In this cas« 
the arbitrator positively stated that he did 
not determine the fact in dispute, which 
was the only matter before him. It must 
be noted, the arbitrator said, that the 
merits cannot be determined until the dis 
pute with reference to the agreement to 
make deductions for overpayment of wages 
is determined Sut under the arbitration 
agreement a specific finding on the “factual” 
point of dispute must be left to and con- 
cluded by an arbitrator. 


‘ 


The court posed this hypothsis: “Suppose 
a jury returned a verdict for a defendant 
saying therein that the facts were not con 
because the defendant could not 
afford to pay.” Clearly a new trial would 
be required there. The court held that the 
law of Pennsylvania allows a court to make 
an order vacating an arbitration award 
when the arbitrator exceeded these powers 
them that a 


sidered 


imperfectly executed 
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final and definite award upon the subject 
matter submitted was not made. The union’s 
motion to vacate was granted and the 
matter was referred back to the arbitrator 
for findings of fact and conclusions of law 


Supreme Court Grants Review 


Due to recent Supreme Court action, 
labor arbitration stands to receive its great- 
est boost since collective bargaining received 
endorsement in 1935 by the 
Wagner’s National Labor 
Relations Act. Even though there has been 
a federal arbitration statute on the books 
1925, the ambiguities of the act have 
done much to forestall the effective use 
of labor arbitration in settling labor-man- 
agement difficulties. This situation grew 
ever-worse as collective bargaining gained 
acceptance through the years and as arbi- 
tration was looked upon as being an expe- 
ditious way of settling grievances without 
resorting to time-consuming, expensive and 
involved litigation. However, the arbitra- 
tion act specifically excludes from coverage 
of the act “contracts of employment oi sea- 
men, railroad employees, or any other class 


government 
enactment of 


since 


of workers engaged in foreign or interstate 


commerce.” This exclusion has been the 
stumbling block to federal courts’ enforce- 
ment of those arbitration clauses which 
are part of collective bargaining contracts. 

Now that the Supreme Court has agreed 
to review the decisions of two circuits, 
the Fifth and the First, it appears that a 
controversy of long-standing—enforcement 
of arbitration clauses in union contracts 
under the United States Arbitration Act—- 
may be resolved. The Fifth Circuit reversed 
the Lincoln Mills case, 29 Lapor CASES 
{ 69,729, a district court decision, 28 LABor 
Cases ¥ 69,337, which had ordered the em- 
ployer to comply with the arbitration clause 
of his union contract by submitting unre- 
solved grievances to arbitration. The cir- 
cuit court ruled that in a suit for breach 
of union contract, commenced under Sec- 
tion 301 of the Labor Management Relations 
Act, a federal district court had jurisdiction 
to entertain the action, but that the LMRA 
did not grant the court authority to compel 
arbitration. The Norris-LaGuardia Act did 
not prohibit federal courts from compelling 
arbitration, but the courts would have au- 
thority to do so only if that authority were 
given in a specific statute. The circuit 
court held that such authority was not 
given by the United States Arbitration Act 
under a collective bargaining agreement. A 
union contract had covered employees en- 


Arbitration 


gaged in producing goods for interstate 
commerce and the court held that this was 
a “contract of employment” for workers 
“engaged in interstate commerce” which is 
excluded from the provisions of the United 
States Arbitration Act. 

The Fifth that in the 


Circuit concluded 


absence of a federal statute giving the court 
authority to enforce or compel arbitration, 
it had such authority only if the arbitration 
clause of the contract is enforceable under 
applicable state law. It was not in this case 


Another circuit court, the First, to a de- 
gree went along with the Fifth in Local 205, 
30 Lapor Cases { 69,908, with regard to the 
federal district court’s jurisdiction under 
Section 301 of the Labor Management Re- 
suit brought for breach 
This court held that the 
deprive a 
grant an 


lations Act in a 
of union contract. 
Norris-LaGuardia Act did not 
federal court of jurisdiction to 
injunction compelling arbitration involving 
grievances growing out of a labor dispute, 
but that the LMRA did not give the author- 
ity to the court to compel arbitration under 
a union contract and that the court’s right 
to do so rested upon the United States 
Arbitration Act. However, it was here that 
the First Circuit diverged from the policy 
of the Court of Appeals for the Fifth Cir- 
cuit. The First Circuit declared that by 
virtue of the arbitration act a district court 
did have jurisdiction to compel arbitration 
of individual employee grievances in a suit 
brought under a collective bargaining agree- 
ment providing for arbitration of such 
grievances. 

The other First Circuit decision, Goodall- 
Sanford, Inc., 30 Lasor Cases § 69,910, which 
the Supreme Court has agreed to review 
also, points up the conflict squarely. Is a 
collective bargaining agreement a contract 
of employment within the meaning of the 
United States Arbitration Act? When a 
company went out of business, the union 
contended, in the Goodall-Sanford case, that 
a dispute over employees’ rights based upon 
termination of the business was subject to 
arbitration under a union contract. The 
union, in seeking specific performance of 
this contractual arbitration clause, invoked 
the jurisdiction of a federal court under the 
LMRA and obtained a decision which de- 
clared the dispute arbitrable and phrased 
questions to be submitted to the arbitrator, 
28 Lapor Cases { 69,259. 

The First Circuit held that the federal 
district court had jurisdiction, not under the 
Labor Management Relations Act, but under 
the United States Arbitration Act and on 
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this ground affirmed the decision of the 


lower court compelling arbitration. 

The former employer, in seeking review 
of this decision, raised the question of 
whether the decision of the First Circuit 
conflicts with the Supeme Court’s decision 
in the Westinghouse case, 27 Lapor CASES 
{ 69,063. The Supreme Court was not called 
upon in that instance to determine the 
nature of the collective bargaining agree- 
ment. The Court said that, “Evidence is 
wholly wanting that Congress was aware 
of the diverse views taken of the collective 
bargaining agreement .” The Supreme 
Court now has the issue before it and may 
settle the issue as to the nature of a collec- 
tive bargaining agreement and whether it is 
a “contract of employment.” 

Those circuits, which together with the 
First have stayed suits pending arbitration 
or compelled arbitration, are the Second 
Circuit in Signal-Stat Corporation v. Local 
475, 30 Lapor Cases § 70,090, the Third 
Circuit in Tenney Engineering, Inc., v. Local 
437, 24 Lapor Cases § 67,878, and the Sixth 
Circuit in Hoover Motor Express Company 
v. Teamsters, Local 327, 27 Lapor CASES 
768,817. Among those circuits with which 
the Fifth Circuit has lined up are the deci- 
sions of the Tenth Circuit in Mercury Oil 
Refining Company v. Oil Workers Interna- 
tional Union, 19 Lapor Cases § 66,246, and the 
Fourth Circuit in United Electrical, Radio 
& Machine Workers v. Miller Metal Prod- 
ucts, Inc., 26 LABor CASES § 68,636. These 
held previously that arbitration cannot be 
compelled by a federal court under the 
arbitration act when enforcement of an ar- 
bitration clause in a union contract is sought 


3ecause labor arbitratior has been thought 
of as a wholly voluntary process, some may 
feel that a decision in accord with the find- 
ings of the First and similar circuits will 
end the original and guiding nature in which 
labor arbitration was conceived. Whether 
this voluntary aspect of arbitration is neces- 
sary to the effective use of this technique in 
settling some labor difficulties, only time 
will tell. 


Management Rights 


In the words of a management official, 
“collective bargaining is itself really a limi- 
tation of the management function,” since, 
even in its most primitive stage, it begins 
to narrow the area in which management 
is free to make unilateral decisions. 


Lois MacDonald, Bruno Stein and Richard 
Taplitz presented a report before the New 
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York University Eighth Annual Confer- 
ence on Labor entitled “Management Rights 
and the Arbitration Process” in which they 
examine closely the specific problems posed 
by management rights and prerogatives as 
they may be compromised by the process of 
arbitration of labor-management disputes. 

Developments in collective bargaining in 
recent years have focused renewed attention 
on the management rights. No 
matter what general opinions either party 
may hold regarding these rights, a specific 
issue between a company and a union will 
be incorporated in a collective agreement 
It will include a variety of matters, depend- 
»f the industry and the 
There 


issues of 


ing on the nature 
particular conditions of employment 
may also be a management-rights clause, 
in which the right of management to act in 
certain independently, is spelled 
out. In such an instance, the employer on 
one hand surrenders the right to make 
unilateral decisions concerning the terms of 
employment specified in the agreement and, 
on the other hand, by use of the manage 
ment-rights clause, attempts to delineate an 
area of exclusive jurisdiction 
The volume of submitted 
tration in which the subject of management 
rights is argued in its literal form is low, 
but the cases that turn on the determination 
given 


spheres, 


cases to arbi- 


of the employer’s right to follow a 
line of action which precipitated a grievance 
are numerous. Most arbitrators find these 
cases difficult to handle 
typical instance, there is no clear-cut pro- 
contract to cover the 


because, in the 


vision in the issue. 


In deciding cases in the somewhat nebu- 
lous area of management rights, arbitrators 
that they may run risks from 

While unions may accept the 
proposition that the function of 
the business, it is 


are aware 
both 
general 
management is to run 
difficult for them to accept this in a specific 
situation, particularly where they can point 


sides. 


to what they feel is a contradictory clause 
in the contract. Since, with one exception, 
the arbitrators interviewed were practitioners 
in New York State, experience under the 
New York State arbitration statute is used 
to illustrate the way in which the court 
ruled in management-rights 


The impact of court interven- 


was cases in 
arbitration. 


important, grounds on 


tion is since the 
which the courts 
of the judgments they render often involve 
interpretation and application of terms of 


a contract which is not explicit regarding 


intervene and the basis 


the issue in dispute. 
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in the Labor Field 





Industrial Democracy 


Personnel Management: A Human Rela- 
tions Approach. William H. Knowles. Ameri- 
can Book Company, 55 Fifth Avenue, New 
York 3, New York. 1955. 488 pages. $4.50. 


This book is somewhat 
the Southern minister who explained that a 
good sermon was conducted along three 
lines: “I tells ’em what I’m going to tell 
‘em; I tells ’em; and then I tells ’em what I 
told ’em.” The author describes the make-up of 


reminiscent of 


personnel management as he sees it, how 
his book deais with it, and why this is the 
most “fruitful” approach. 


His point of view is that the first of the 
three major parts of personnel management 
—the “mechanistic” how-to-do-it yourself 
part—can be best learned on the job, as it 
consists of clerical and procedural functions. 
The second part is composed of the numer- 
and highly specialized skills of such 
diverse experts as the labor law specialist, 
the industrial engineer and the psychologi- 
cal tester. The third part of personnel man- 
agment is composed of a subtle and quick- 
silver-like ingredient—the theory and poli- 
cies in employee-employer relations. As the 
author believes that any knowledge of the 
specialized and technical skills required by 
the second phase of personnel management 


ous 


is best learned in specialized courses, its 
discussion in his book could lead to nothing 
but “superficiality.” His chief concern, then, 
is with the third part—the philosophy and 
theory of personnel management, the ethical 
and ideological issues in labor-management 
relations. The text (and this book can serve 
as an informative text) historical 
development, theory and policy of personnel 
management. The diverse and specialized 
skills mentioned in the second phase are 
discussed, but only in relation to their effect 
on the main theme. The chapters are each 


stresses 


Books .. . Articles 


provided with summaries and questions 


suitable for teaching purposes, and suggested 
reading lists are included 


“The 


problems of 


participation of employees in the 


management,” states the 
“is a central part of personnel man- 
The 
democracy is crucial in securing industrial 
The 


which the author suggests for employees’ 


author, 


agement.” extension of industrial 


harmony. most powerful argument 


participation in management’s decisions 
concerning their welfare is a “simple matter 
of human rights” human dignity 
and couched in industrial ethics. It is diffi- 
cult to political and 
defend absolute rights of management, for, 
ethically, economic democracy follows from 
political democracy. Yet the author 
the reader with two questions. Though he 
answers, they means 
conclusive 


based on 


espouse democracy 


leaves 
suggests are by no 
intended to be 
chanics of industrial democracy be patterned 
after American political democracy?” He 
does not think that they can. Though there 
are parallels between the struggle for politi- 
cal democracy and the struggle for eco- 
with all 


Can the me 


nomic democracy, as analogies 
there is a danger that this analogy 
misleading. He concludes that attempts to 


pattern our industrial democracy after our 


may be 


form of political democracy have failed. 


The other question raised is whether or 
not the expansion of industrial democracy 
is an invasion of management rights which 
hurts the efficiency and endangers the suc- 
cess of business. Here the author concludes 
as follows: “There are points where the 
and the rights of 

these points of 


rights of management 

employees overlap. At 
mutual interest, joint participation is neces- 
sary. It is understandable that 
points are a source of industrial disputes. 
The area of industrial government deals 
with those issues in which employees have 
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these same 





a direct interest. As yet industrial democ- 
racy does not include administrative policies 
which indirectly affect the welfare of em- 
ployees.” As far as efficiency is concerned, 
there are unfortunately no conclusive proofs 
to indicate that employee participation re- 
duces efficiency in production. 

Labor law, the regulation of union- 
management relations, has become increas- 
ingly important since the passage of the 
controversial Taft-Hartley Act. The per- 
sonnel policies of every business firm have 
been changed or shaped to some extent by 
the laws enacted by Congress and enforced 
by the courts, as well as the rules laid 
down by administrative agencies such as 
the National Labor Relations Board. Al- 
though the policy of the federal government 
had once been one of noninterference, the 
courts have regulated union-management 
relations for a long time. Federal legislation 
now has committed the government to a 
policy of regulation as well. 
force unions and manage- 
responsible and 


“No law can 
ment to be harmonious, 
mature.” They both can easily stay within 
the law while violating the spirit of the law, 
declares the author. Mature industrial gov- 
ernment can be better fostered by sound 
personnel policies than by the enactment of 
any law. The personnel department has 
come to be regarded as a source ot labor 
law information and must know the law, 
administrative decisions and court decisions, 
too, to be abreast of the ever-changing labor 


law picture. 


Basic Problems 


Labor Disputes and Their Settlement. Kurt 
The Johns Hopkins Press, Balti- 
1955. 343 pages. $6. 

The main objective of this book, which 
grew out of an earlier study on the settle- 
ment of industrial disputes, is to analyze 
the background of labor-management strife, 
no small job in itself. Yet the author, who 
has had experience as a labor advisor, 
arbitrator and teacher of industrial 
tions, examines the basic principles of the 
modern system of labor dispute settlement. 
These are conciliation, arbitration and labor 
litigation. In an attempt to help in efforts 
to establish new, or to improve existing, 
facilities, the book discusses the structure 
and jurisdiction and procedure of both pri- 
vate and public settlement machinery. 


Braun. 
more, Maryland. 


rela- 


A major portion of the material has been 
obtained from interviews or correspondence 
with practitioners and researchers, govern- 


724 


ment officers and agencies and _ private 
organizations. The book can serve as a 
textbook as well as material for anyone inter- 
ested in the field, professionally or other 
wise. No value judgment has been made 
for any particular procedure that should be 
adopted in dispute settlement. This book 
offers no panaceas; rather, it explores the 
methods actually used in given situations 
The first part is devoted to an analytical 
description of the development and char- 
acter of modern industrial relations, types 
of disputes, and the process of adjusting 
Of particular interest to the reader 
examination of the federal 
arbitration system and its agencies 
those of the states, as well. Another inter- 
esting subject is the labor judiciary, which 
the author includes in his coverage of the 
field. Though labor courts are not proposed 
for conciliation or arbitra 


them. 
may be the 
and 


as a substitute 
tion and their jurisdiction is not sufficiently 
large usually—nor is it intended to be—to 
settle disputes which arise over private in 
terests (for example, those arising over th« 
formation of a new bargaining contract), 
the opinion has been expressed that where 
such courts have been empowered to handle 
interests as well as rights which arise under 
existing law, the court is going beyond its 
function to interpret and apply existing law 
and is on weak constitutional ground 


The Constitution 


Vagaries and Varieties in Constitutional In- 
terpretation. Thomas Reed Powell. Columbia 
University Press, 2960 Broadway, New 
York 27, New York. 1956. 229 pages. $3.50. 

This book contains six of Proféssor 
Powell’s lectures making up the fourteenth 
series of the James S. Carpentier lectures 
sponsored by the Columbia University School 
of Law. The six lectures are: (1) Estab- 
lishment of Judicial Review; (2) Profession 
and Practices in Judicial Review; (3) Na- 
tional Power; (4) Federalism in Govern- 
mental Relations; (5) Federalism; State 
Powers Affecting the National Economy; 
State Police Power; and (6) Federalism; 
State Powers Affecting the National Econo- 
my; State Taxing Powers. 

Not being so sure in which context Pro- 
fessor Powell used the term “vagaries,” we 
consulted the dictionary and found “vagaries” 
defined as follows: “An eccentric manifesta- 
tion, action, notion, etc., a caprice; as, the 
vagaries of his imagination fae 
author does make it seem that a great many 
problems have been decided by caprice, 
and he always cautions his students to 
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think things and not words when approach- 
ing constitutional law. 

Capriciousness of decision is not a new 
charge against the Supreme Court, and 
fatalistically Professor Powell seems to ex- 
pect it because judges have a tendency to 
pull meanings out of the Constitution that 
are not there. “J think that what I most 
object to in many Justices is something 
that springs from a feeling of judicial duty 
to try to make out that their conclusions 
come from the Constitution.” What would 
have been this iconoclast’s view on the 
school segregation decision? 

But back to the past, McCulloch v. Mary- 
land, Justice Marshall and intergovernment 


immunities. The author states: 


“So the opinion proceeds to the realm 
of political theory: ‘If we measure the 
power of taxation residing in a State, by the 
extent of sovereignty which the people 
of a single State possess, and can confer 
on its government, we have an inteiligible 
standard, applicable to every case to which 
the power may be applied.’ Find the limits 
of sovereignty, and all difficulties are at 
an end. Sovereignty is the intelligible stand- 
ard applicable to every case. If it were 
easy as Marshall professes to 


really so 
merciful of critics could 


think, the most 


hardly condone the wanderings of his suc- 


cessors in the path he initiated. There is, 
however, another approach to the problem. 
Find out from judicial decisions or other- 
wise what the states may do and may not 
do, and we may mark the scope and limits 
of their sovereignty. 

“Marshall’s arguments are masterly but 
not impeccable, and, not infrequently, they 
go too far. He has a conception that any- 
thing created by the nation, though within 
the territorial borders of a state, is beyond, 
outside of, or above the purview of state 
power to touch. Beyond extra-territoriality, 
he imposes a concept of something we may 
call extra-sovereignality. If the states may 
tax one instrumentality of the nation, they 
tax all: the mail, the mint, patent 
papers in the customhouse, 
If they may tax a little, 
If they may not tax a 
lot, they may not tax a little. The power to 
tax is the power to destroy. If the states 
may destroy by taxation, they may destroy 
by police proscriptions. How simple all 
this is. If only it were true and had re- 
mained so, we who have been concerned 
with the issues would have been spared a 
lot. I might not need to make intergovern- 
mental immunities the subject of a lecture.” 


may 
rights, the 
judicial process. 
they may tax a lot. 
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Speaking of Marshall’s doctrine that the 
nation may tax where the states may not, 
which placed the immunity doctrine on a 
basis of reciprocity, the author turns to 
Justice McReynolds: 

“With this long background, WNorth- 
western Mut. L. Ins. Co. v. Wisconsin came as 
a shock in 1927, Here a unanimous Court 
held that the interest received from United 
States bonds may not be included in the 
assessment of a state license tax on do- 
mestic insurance companies. The tax was 
measured by gross receipts and was in lieu 
of all other taxes. Mr. Justice McReynolds 
does not deny the ancient doctrine. He 
merely declines to apply it. 


“Here was realism galore, but it was new 
law. The opinion sought to distinguish the 
Stone Tracy case because there the measure 
was net income, but the taxes sustained in 
the sixties and in the Home Insurance case, 
were measured by capital or something 
corresponding roughly to capital.” 

But taxation is the 
even intergovernmental 
the author. 


“This 


regulate 
holds 


power to 
immunities, 


subjection of goods from sister 
states to taxation upon arrival at their 
destination was reaffirmed in Brown v. 
Houston in 1885. Coal from Pennsylvania 
was held taxable in Louisiana while still on 
the flatboats which brought it down-river 
to New: Orleans. Had the coal come from 
Wales, it would not yet have become 
intermingied with the common mass of 
property in the state. Coming from Penn- 
sylvania, it was so intermingled. When it 
is intermingled, it is taxable. When not 
intermingled, it is immune. When it is 
immune, it is not intermingled. When it 
is taxable, the intermingling is obvious. It 
all depends upon where the coal came from. 
The cart can follow as well as precede the 
horse, and precede as well as follow. 


These two cases [Brown v. Maryland 
and Woodruff v. Parham] are law today, but 
for a season they got strangely lost in the 
shuffle. In 1898, Patapsco Guano Co. vw. 
North Carolina Board of Agriculture sus- 
tained an inspection fee on fertilizer from 
sister states upon the finding that the levy 
was not substantially in excess of the cost 
of inspection. Similar inspection fees were 
sustained for the same reason. Evidently 
the reason operated to develop in the 
judicial head a negative pregnant. So in 
some later cases, inspection fees deemed 
excessive were condemned even when charged 
on sales negotiated after the commodities 
were within the state. At the same time, 


725 





however, an occupation tax was sustained 
on a soft drink business in which the 
vendor crossed the state line in the absence 
of orders but in hopes of purchase by regu- 
lar customers, much as a milkman finds 
from the empty bottles or a note what the 
customer will take on each trip. The only 
acceptable distinction between these cases 
is that one involved ginger ale and the 
others involved gasoline. For a _ season 
it was uncertain whether the gasoline prin- 
ciple or the ginger ale principle would 
prevail, if both could not continue in 
amity. és 

After reading Professor Powell’s inter- 
pretation of many Supreme Court cases 
which he groups under the above subjects, 
the reader is sure to look again at his own 
theories and in doing so he cannot help 
but see old theories in a new light and new 
theories at variance with their prior 
applications. 

There are vagaries. There are undula- 
tions and there is variety—the spice of con- 
stitutional life. 


Wages and Supplementary 
Pay Plans 

Guaranteed Wage & Supplementary Unem- 
ployment Pay Plans. S. Herbert Unterberger. 
Commerce Clearing House, Inc., 4025 West 
Peterson Avenue, Chicago 30, Illinois. 1956. 
189 pages. $3.50. 

In this authoritative new book, the au- 
thor, a consultant on labor and industrial 
relations, explains the “ins” and “outs” of 
the guaranteed wage issue: advantages, dis- 
advantages, the way a wage plan works, 
how to set up a pay plan, legal problems 
involved, operation, costs and other perti- 
nent factors. 


Also discussed are such questions as: 
What is a “guaranteed annual wage”? How 
did the guaranteed wage plan grow? What 
is the viewpoint of employees, of unions 
and of management? Are plans ever 100 


per cent “guaranteed”? 


Valuable supplements to the analysis of 
significant angles of the guaranteed wage 
plan are a chart detailing 196 current plans; 
an evaluation of pay-as-you-go v. trust fund; 
an inventory of financial, legal and adminis- 
trative problems involved; and a comparison 
of the pay patterns in the automobile and 
canning industries. 


The full text of the supplenjental unem- 
ployment benefit plans of the Ford Motor 
Company, Continental Can Company and 
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American Can Company, set out in the ap- 
pendix, may prove of special interest and value. 


The Public's Interest 

Emergency Disputes and National Policy 
Edited by Irving Bernstein, Harold L. 
Enarson and R, W. Fleming. Harper & 
Brothers, 49 East 33rd Street, New York 
16, New York. 1955. 271 pages. $3.50 

In this book, Publication No. 15 of the 
Industrial Relations Research Association, 
15 experts analyze the diverse and interest 
ing, as well as conflicting, factors that the 
legislator and interested citizen need know 
in order to national policy for 
emergency disputes that affect us all 
“Multisided” seems to be the key to this 
Discussion of the 


shape a 


problem and its solution. 
national emergency strike must, and does, 
begin with a definition of what it is—and it is 
here, at the book’s beginning, that we begin 
to appreciate this many-faceted subject. 

An emergency dispute of national conse- 
quence is usually a_ strike-caused work 
stoppage in a vital industry. More often 
than not we find a union insisting upon its 
right to strike, an employer also as insistent 
right to run his business without 
intervention or interference, 


on his 
government 
and the community equally insistent upon 
its right to an uninterrupted flow of the 
goods and necessary to public 
health and safety. The character of the 
national emergency strike spills over into 
fields which ultimately exert an influence 
on policy and national regard with relation 
to its condonation, toleration or outright 
condemnation. The strike is an exercise of 
economic, political, national and military 
consequences. Public opinion is at stake, as 
well as “the government of private organiza- 
tions relating to the authority of negotiators 
and the degree of internal cohesion within 
the union as well as the employer group.” 


services 


The risk of oversimplification, of stress 
ing any one factor to the exclusion of others, 
is raised; the complexities of many-sidedness 
cannot be escaped. 

The editors believe that at 
are faced with a low incidence of national 
emergency-type strikes due to the current 
stage of economic and bargaining organiza- 
tion. “In fact, there are now few vital in- 
dustries with complete union organization 
and industry wide bargaining. It is possible 
that their number will grow in the next 
generation with the secular expansion of 
the labor movement and the integration of 
bargaining structures.” Upon this hypoth- 


present we 
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esis the editors conclude that the emer- 
gency problem may become more significant 


in the future. 


Secondary Boycotts 


Employer Rights in Secondary Boycotts 
Labor Relations and Legal Department, 
Chamber of Commerce of the United States, 
Washington 6, D. C. 


The Labor Management Relations 


8 pages. 


Act of 


1947 declared that certain practices by unions 
were to be considered unfair and violations 


of the national federal policy on labor- 
management relations. The secondary boy- 
cott was one of these practices, and the act 
However, 


some 


attempted to outlaw this tactic. 
as interpreted by the NLRB 
courts, the act does not prevent all secondary 
third 


and 


boycott activity injurious to innocent 
parties. 

This pamphlet 
points out the loopholes that contribute to 
its ineffectiveness. What are jurisdictional 
limits of the NLRB, to petition the 
NLRB for relief, and when 
relief is denied are a few of the other ques 


examines the law and 


how 
what to do 


tions answered. 


California Reprint Series 


Union Growth and Structural Cycles. Irving 
3ernstein. Reprint No. 46. Institute of In- 
dustrial Relations, University of California, 
Los Angeles 24, California. 1955. 29 pages. 

“It is a curious fact that most of the 
significant changes in the structure of Ameri- 
can trade unions have emerged and developed 
in sharply demarcated historic cycles.” This 
reprint is a study of the growth of the union 
movement, but the analysis is not limited to 
union membership. The changes in size and 
structure from the beginning of trade unions 
in the 1880’s to the present are covered and 
related to the social and economic history 
of the time. The reprint concludes by an- 
swering this question: Assuming that what 
has gone before is a guide to what will 
transpire, what of the future? 


ARTICLES 


Stranger Picketing ... Fifteen years ago 
the United States Supreme Court in AFL 
v. Swing, 312 U. S. 21, issued a historic 
decision granting labor unions the right of 
organizational picketing by strangers—non- 
employees—in a ruling that a state court 


injunction against such picketing was a vio- 
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lation of the constitutional guarantee of tree 
Yet, today, long afterwards, labor 
unions are still state 
courts and are still litigating in dozens of 
not they 


speech. 
being enjoined by 
cases the question of whether or 
picket for 
wonders 


may organizational 
The 
purportedly 
off such apparently permanent litigation on 
the subject. He the possibility 
of the litigation 


purposes. 


author how a decision— 


settling the issue—could touch 
discusses 
coming to an end in the 
that it will not 
behind the 
tinued litigation of what was believed to be 
a_ settled 
original holding, the Supreme Court has in- 


near future and concludes 


He examines the reasons con- 


issue Fifteen years alter its 
terpreted the Swing doctrine to mean only 
that picketing by 
joinable per se, 
held by a state state 
policy, court mjunctions would be 
allowed.—Smoot, “Stranger Picketing: Per- 
manent Injunction or Permanent 
tion?” American Bar Association 
September, 1956 


Strangers. was not en- 
but that if its purpose was 
court to be against 


State 


Litiga- 


Journal, 


. The author be 
contusion 


Secondary Boycotts . 


lieves that possibly more exists 
violation of the 
Taft- 
problem 


what constitutes a 
secondary boycott provisions ot the 
Hartley Act than with any 
labor law Boycotting 


can be undertaken by a union at the place 


as to 


other 
facing the analyst 
of business of the employer with whom the 
union has a dispute. Currently, if peacefully 
conducted, such activity (generally, picket- 
primary boycott 
legally sanctioned if 
is affected. In 


and, 
interstate 
technical 


ing) is deemed a 
hence, 1s 
termi- 
nology, the picketing union is conducting a 
primary boycott not proscribed by the Taft- 
Hartley Act. However, to pressure 
upon the primary employer with whom the 
union has its dispute, the union may picket 
or otherwise 


commerce 


exert 


harass a sometimes disinter- 
ested secondary employer at his place of 
business while the latter is engaged in 
economic activity with the offending firm 
Such union activity is deemed a secondary 
boycott under Section 8(b)(4) of the Taft- 
Hartley Act and is a violation of the law 
under specific conditions. Between these 
illustrations. of primary and 
secondary boycotts there are twilight areas 
wherein it is often exceedingly difficult to 
determine whether the union activities are 
proscribed as secondary undertakings or 
permissible as primary ventures.—Kovarsky, 
“A Social and Legal Analysis of the 
Secondary Boycott,” Oregon Law Review, 
February, 1956, and June, 1956, 


clear-cut 
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Meetings of Labor Men 


AFL-CIO Conventions.—November 19: 
Delaware State ICU, Wilmington, Delaware. 
Dates have not been definitely set for the 
following conventions in November: Florida 
State Federation of Labor, Jacksonville, 
Florida; Maryland State ICU, Washing- 
ton, D. C.; Master Mechanics & Foremen, 
Washington, D. C. December 9: New Jersey 
State ICU, Atlantic City, New Jersey. 


Unemployment Compensation 

State courts rather than administrative 

agencies were held to be the proper 

party to make a “‘lockout’’ determina- 
tion which will affect payment of state 
jobless pay benefits. 

During contract renegotiations, a dispute 
over day work and a general arbitration of 
grievances clause caused a strike at West- 
inghouse on October 14, 1955, which lasted 
about 150 days. Upon settlement of the 
strike on March 20, 1956, an interesting 
development focused the attention of the 
public, as well as labor and management, 
on the role played by unemployment com- 
pensation. 

On December 19, 1955, the strike was de- 
clared to have become a “lockout” by West- 
inghouse. Here is how it happened. The 
Governors of Pennsylvania and New York 
had suggested that there be a return to 
work under the conditions that existed prior 
to the strike and that those differences that 
existed be submitted to arbitration. The 
striking unions accepted this offer, but 
Westinghouse did not. In February, 1956, 
the Bureau of Employment Security for 
Pennsylvania, in a decision by the executive 
director and the secretary of labor and in- 
dustry, issued a formal decision that the 
23,000 striking workers would not be dis- 
qualified from unemployment benefits for 
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participating in a labor dispute which had 
commenced as a strike but had since been 
converted to a lockout. The lockout ended 
later in February when the unions rejected 
the federal mediator’s proposals for settle- 
ment of the dispute which were accepted by 
Westinghouse. 

After ruling Westinghouse, 
chamber of com- 
business con- 


the lockout 
together with the state 
merce and other interested 
cerns, brought an equity action to enjoin the 
payment of state unemployment benefits to 
Westinghouse employees who were out on 
strike until there had been judicial review 
of the state agencies’ lockout determination. 
A Pennsylvania court of common pleas 
(CCH UNEMPLOYMENT INSURANCE REPORTS, 
Volume 7, Pennsylvania { 8599) granted 
the injunction to enjoin these benefit pay- 
ments pending review by the superior court 

The court also held that the administra- 
tive procedure of the state agency, acting 
under the Pennsylvania Unemployment Com- 
pensation Law permitting payment of claims 
upon two administrative findings in tavor 
of the claimant (known as “double affirma- 
tion”), without regard to judicial review, 
was unconstitutional as a violation of due 
process. The court did refuse to enjoin the 
processing of benefit claims by the admin- 
istrative bodies. Under the state law any 
allowance made would have been payable 
notwithstanding an appeal to the courts to 
determine the eligibility of the employee 
for unemployment benefits. 

The decision of the lower court was af- 
firmed early in the month of October, 1956, 
by the Supreme Court of Pennsylvania 
(CCH UNEMPLOYMENT INSURANCE REPORTS, 
Volume 7, Pennsylvania { 8616), and the 
payments were enjoined until each claim is 
decided by the superior court on its merits 
and in accordance with “applicable princi- 
ples of law.” 
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More 


compensation 


than $9 in unemployment 
filed and, 


claims 


million 
claims have been 
according to a recent report by a 
referee, 15,700 workers will be eligible for 
nearly 13 weeks of jobless pay and perhaps 
another 6,000 will be entitled to the state’s 
maximum, 30 weeks. These latter employees 
were members of the independent United 
Electrical Workers union, while the former 
AFL-CIO, Interna 
Workers 


Westinghouse has 
Pennsylvania Su- 


members of the 
Union of Electrical 


were 
tional 


it appears been 


that 
successful in getting the 
preme Court to uphold a lower court deci 
sion that a state court, not an administrative 
agency, should decide when a labor dispute 
lockout. Prior to these two 
favorable court had 
ported that Westinghouse had decided not 
its operations within the state 
“lockout” determination by 
Employment Security 


becomes a 
decisions, it been re- 
to expand 
because of the 
the state Bureau of 
Westinghouse contended strongly 
that its contributions as those of 
thers were being invaded, and its contribution 


rather 
well as 


rate was in jeopardy unless the benefit pay 
ments were stayed until judicial review had 
had, for its fund would be 
charged with any Were 
these payments made, Westinghouse would 
have in effect been supporting the strikers, 
in the that its contributions to the 
unemployment compensation fund were to 


heen reserve 


payments made 


sense 


be used in the payment of state jobless pay 
benefits to the strikers engaged in the work 
Westinghouse This had the 
effect of strikers, had 
received from the State, to 
Stay out longer or to create the impression 
in the mind that the strike 
jusNfied because of employer's arbitrariness 


stoppage at 
enabling the if they 
these benefits 


public’s was 


Split-Dollar Insurance 


New plan allows worker to purchase 
more insurance at a lower rate. 


\ new type of employee benefit plan is 
coming into prominence—split-dollar life 
insurance. It constitutes an 
whereby the employee and employer split 
the cost of insurance covering the employee's 
life. The employer is beneficiary of the 
policy to the extent of premiums that it has 
paid. The employee’s beneficiary is entitled 
to the remainder of the policy’s proceeds. 


arrangement 


The plan differs from contributory group 
life insurance in that under the latter the 
employer does not recover the money it has 


expended, The split-dollar plan provides 
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financial aid to the employee in that it en 
ables him to purchase insurance at far lower 
rates than he otherwise could. The employer 
is assured that it will recover the amount of 
money it The only loss to the 


employer is the loss of interest on money 


adv anced. 


tied up in the plan 


certain tax 


55-713, 


Split-dollar offers 


advantages 


insurance 
Under Revenue Ruling 
I. R. B. 1955-49, 7, the Commissioner ot 
Internal Revenue held that the 
ment made by the employer did not represent 
interest-free loan \ 


premium pay 


compensation but an 
loan, of course, is not taxable income. The 


business ¢ xpense 


employer cannot claim a 
deduction when it makes the 


ments, but it is not taxed when it recovers 


premium pay 
the payments upon the employee’s death 
Che proceeds from the plan are income tax 
free both as to the amount payable 


employer and the amount payable 


employee's beneficiary 

Che employee receives the real protection 
afforded by the policy although he 
only a small fraction of the premium. Thus, 
shown in the 


pays 
under a typical policy (as 
accompanying table) the employee pays about 
39 per cent of the third year’s premium but 
protection; he 
hitth 
year’s premium but has 95 per cent of the 
protection; he pays around 11 per cent ot 
the eighth year’s premium but has over 89 


has over 98 per cent of the 


pays approximately 19 per cent of the 


per cent ol the protectior 


Stated another way, in the third year the 
employee pays $88 for insurance protection 
which would otherwis¢ approxi 
mately $225 (98 per cent of $228); for the 
fifth year he $43 for insurance that 
would otherwise around $212 (95 per 
cent of $223); for the eighth year he 
$22 for insurance that would otherwise 
about $190 (89 per $214) 

approximately the thirteenth year the 
ployee will pay nothing, since the annual 
increase in value 
premium (after dividends) 
share of the proceeds payable to the em 
ployee’s beneficiary will continue to dimin- 
ish annually by the amount of the employer's 
This diminution, however, 
with the gradual 


cost him 
pays 
cost 
pays 
cost 
After 


em- 


cent of! 


exceeds the net 
However, the 


cash 


annual outlay. 
tends to coincide 
tion in the need for protection of the 
ployee’s family. 


reduc- 
em- 


The premiums recovered by the employer 


upon the employee’s death or resignation 
will be tax free, either as recovery of a 
loan or, under Section 101 of the Internal 
Revenue Code, as insurance proceeds paid 
insured’s death. There- 
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by reason of the 





Proceeds 
Payable to 
Employee's 


Total 
Premium 
(After 


, . Jo 
I roceeas 


Payable to 


Amount 
Paid by 


Amount 


Paid by 
Employer 


Employee 


$ 0 $255 
0 230 
140 &8& 
180 46 
180 
190 
192 
192 
9 194 
10 196 
11 196 


+ 
So Ww 


=) 


— me DDD 


NF ND Ww 


fore, the premiums paid by the employer 
do not represent the employer's “cost” of 
the plan. The “cost,” as mentioned previ- 
ously, is the earnings which it might have 
received on an amount equal to the premi- 
ums paid by it. The proceeds received by 
the employee’s beneficiary will, of course, 
be tax free under Section 101. Neither the 
employer nor the employee is entitled to 
a deduction for premium payment. A de- 
duction would be denied to the employer 
because its payment is a loan; it would be 
denied to the employee because his pay- 
ment is a personal expense. 

The table shows how the _ split-dollar 
plan might work for a 35-year-old employee 
upon whose life a $10,000 preferred risk 
policy has been issued. The amounts are 
approximations. They assume that the em- 
ployer’s payments are based upon cash 
yalues which accrue before the employer 
pays any part of a premium. If its pay- 
ments are to be based on cash values 
which accrue as the result of any premium 
payment, the whole program will be ad- 
vanced one year. 

An employer can impose any eligibility 
requirements it wishes. It may set the 
amount of insurance employees may carry 
and may reserve the right to limit or reject 
a particular application. The _ split-dollar 
plan of paying life insurance premiums could 
be adapted to any of the permanent types 
of insurance policies. 

Although the split-dollar plan has many 
attractive features, there are many instances 
in which it is impractical. The employer is 
not always in a position to provide the 
necessary funds. In fact, this is often the 
case since it may be many years before 
the employer can expect to get back the funds 
advanced unless it borrows against the 
policies covering its employees. If it does 
this, interest is paid on its own money. 
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Dividends) 


Beneficiary 


Employer 


$10,000 
10,000 
9 860 
9 O80 
9 500 
9 310 
9118 
8,926 
8,732 
8,536 
8,340 


$255 $ 0 
230 0 
228 140 
226 320 
223 500 
220 690 
217 882 
214 1,074 
211 1,268 
207 1,464 
203 1,660 

Furthermore, the split-dollar plan may 

not be used by either the self-employed o1 

the professional man. 

For those for whom the plan is not the 
answer, another method of achieving the 
same basic results has been used quite fre 
quently. This method is the “bank financed 
life insurance” plan. Under this plan a bank 
takes the place of the employer. The bank 
advances the premiums while the insured 
pays the interest on the amounts advanced, 
and provides collateral for the difference 
between the cash value of the policy and the 
total amount advanced. 

The interest, of course, is deductible with 
the result that the insured receives protec 
tion when needed most at a cost substan 
tially below that of term insurance. A 
possible exception exists with 
interest on premiums paid before they are 


respect to 


due for the period which precedes the due 
date. It is doubtful, however, that a pre 
mium covering three years would be deemed 
a deposit in payment of a substantial num- 
ber of future premiums for the purposes 
of Section 264 of the 1954 Internal Revenue 
Code. 

While the between the death 
benefit and the amount to the bank 
tends to narrow as time goes on, just as it 
does under a split-dollar plan, the speed 
with which the net protection diminishes 
can be materially reduced. This reduction 
can be effected in part by (1) using divi- 
dends to purchase paid-up additions and 
(2) increasing the death benefit on account 
of premium prepayments. 

Objections to the bank-financed plan have 
number of occasions 
The objec- 


spread 
owed 


been voiced on a 
by various responsible groups. 
tions are based primarily upon the uncer- 
tainties which attend the purchase of insurance 
in accordance with the plan. They are also 
based upon a conviction that underwriters 
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sometimes fail to exercise due caution in 
fitting the plan to an individual's 
Some of the specific objections are as follows 


need. 


(1) The bank might decide not to con- 
tinue the plan after it has been in force for 
a number of years. 


(2) The bank might find it necessary to 
increase interest rates. 

(3) The insured’s income might not con- 
high rate. 


tinue at the same 


(4) Congress might change the law to 
prevent the deduction of interest paid on 
the money borrowed to pay the premiums. 
(It should be noted that deductibility of 
interest is a means of saving only for pet 
high income tax brackets.) 


sons 1n 


Injury Rates 


Injury-frequency rates set a new record 
low for the second quarter. 


The Department of Labor announced that 
workers in manufacturing this June 
were injured at the lowest rate ever recorded 
for the month—12.0 for each million employee- 
hours worked. The June record brought 
the manufacturing injury rate for the second 
quarter of the year 1956 to 11.9, a new low 
for this period. The average for the first 
six months was 11.9, slightly higher than 
for the first half of 1955 but a bit below 
1954. At the 1956 midyear point it 
reported that 106 of 135 industries were 
holding rates to the 1955 level or 
below. 


past 


was 
injury 


In the early days of industrial develop- 
ment in the United States it almost 
taken for granted that workers 
injured, and sometimes killed, as a result of 
But public conscience was aroused 


was 
would be 


accidents. 
and steps were taken to end this unneces- 
sary loss of life and to end the crippling 
effects of injuries on bodies and in- 
dustry. 


these 


The State of Massachusetts was the first 
to pass legislation compelling employers to 
safeguard hazardous machinery and provide 
for the services of factory inspectors. Other 
states soon followed the pattern set by this 
state. Somewhat later, following another 
line of action, the states enacted workmen’s 
compensation laws, which required the pay- 
ment by employers of benefits to workers 
and their families when industrial injury or 
death occurred, 

In 1955 the number of disabling work 
injuries in industry reached a total of 
1,930,000 of which 14,200 were fatal and 
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76,800 their effects. 


Large as this appears to be, it was far below 


were permanent in 


the record of 40 years ago, and it was far 
better than the other kinds of 
accidents, for example, the motor 
accident figures for 1954, In that year there 
were 36,000 deaths and 1,250,000 
involving a cost of over $4 billion 
today 


record of 
vehicle 


injuries, 
The risk 
is about 


1913. As 


of death from a work injury 
was in 
best 


occurrence, 


great as it 
1938, one of the 


one third as 


recently as prewar 


years in terms of injury there 


injuries tor 
labor 


were 37.7 deaths from work 
every 100,000 


as compared with 23.6 in 1954, These figures 


persons in the force, 


are based on statistics prepared by the 


Bureau of Labor Statistics 


predicated upon the 
the definition 


Statistics are 
‘labor force.” Unfortunately 
of this term makes it evident that frequency 
7 bit more, for labor 


These 


of accidents is a force 
includes those who are available for work 
working, as well as those em 
between the 


and are not 
ployed. The variance 
force and those employed in 1939 was ten 


labor 


million, but in recent years the gap narrowed 

stood at two to three million last 
Nevertheless, the still en- 
—though not as rosy as indicated 


until it 
year. picture is 
couraging 
at first glance 

figures vary greatly 
1954 
injuries 


Among industries the 
The over-all figure for the nation in 
was 11.9 (the number of disabling 
for each million employee-hours worked), 
the lowest on record. But those engaged in 
the manufacture of transportation industry 
equipment averaged 6.0, while in the manu- 
facture of food and allied products the 
average soared to 18.4 
industry group figures. 
group figures reveal that in the 
rubber industry for the year 1954, the injury 
1.6; in the synthetic 


were broad 
industry 


The s¢ 

Spe cific 
syntheti 
frequency rate was only 
fiber industry, 1.8; and in the explosive indus- 
These industries exercise great care 
Sate By 


try, 2.8 
in making working conditions 
contrast, the figure for the construction in- 
32.1; for saw mill 


74.3; and for 


operations, 
stevedoring, 


dustry 
46.5; 


as high as 92.3. 


was 


for logging, 


Fringe Benefits 


Rising importance of benefit plans 

brings discussion of greater protection 

from creditors’ claims. 

The fringe benefit has assumed a big role 
in the life of the American worker. About 
one fifth of the nation’s payroll expense is 


tied up in pension plans, supplemental unem- 


731 





Microfilms 


of 


Prior Volumes of 


LABOR LAW JOURNAL 


Available to 


Regular Subscribers Only 


Address inquiries to 


UNIVERSITY MICROFILMS 
313 North First Street 
Ann Arbor, Michigan 


ployment pay and other fringe benefits. 
Because of the large sums that will sooner 
or later find their way into the workers’ 
pockets, consideration is being given to 
protect these benefits from the prior claims 
of creditors. 

The importance of fringe benefits is high- 
lighted in a recent study published by the 
United States Chamber of Commerce. The 
results of a survey of 1,000 companies dis- 
closed that an average of $819 was paid 
out to workers in these companies in 1955. 
The benefits averaged 20.3 per cent of the 
payroll and 39.2 cents per payroll-hour. 

Pensions were paid by 75 per cent of the 
firms; contributions to employee insurance 
programs were made by 96 per cent. Where 
they were in effect, the pension programs 
averaged 5.1 per cent of the payroll. In the 
companies contributing to employee insur- 
ance programs, payments averaged 2.1 per 
cent of payroll. 

A breakdown of the fringe benefits paid, 
as a percentage of payroll, is as follows: 
(1) legally required payments (employer’s 
share only), 3.6 per cent; (2) pension and 
other agreed-upon payments (employer’s 
share only), 6.3 per cent; (3) rest 
periods, lunch periods, etc., 2.2 per cent; 
(4) payments for time not worked, 6.3 per 
cent; and profit-sharing payments and 
bonuses, 1.9 per cent. Employer contribu- 
tions to privately financed unemployment 
benefits were included in classification (2) 
but amounted to less than 0.05 per cent of 
payroll in 1955. With the large number of 


paid 


732 


these plans put into operation in 1956, their 
importance should grow substantially. 

The Chamber of Commerce study also 
breaks down the fringe benefit figures by 
industry and by area. Copies of the survey 
booklet, Fringe Benefits—1955, are available 
at $1 a copy from the Economic Research 
Department, United States Chamber of 
Commerce, Washington 6, D. C 

That fringe benefits due 
should be paid in full and not made subject 
to prior claims by creditors is the thesis of 
Howard A. Cole, legislative analyst at the 
University of Michigan Legislative Research 
Center. 

Mr. Cole’s thoughts are contained in the 
1955-1956 edition of Current Trends in State 
Legislation, scheduled for publication by the 
university center this fall 


wage earners 


He notes that payments made under gov- 
ernment auspices—social security benefits 
unemployment compensation and Old Age 
and Survivors Insurance—are usually given 
statutory immunity from creditors. 

While the federal government has acted 
to protect benefits from attacks, 
the state picture is not as bright, according 
to the university analyst. Nine states have 
enacted so-called “spendthrift statutes” t 
protect payments under private benefit plans 
from advance claims by creditors. These« 
states include Massachusetts, Minnesota. 
Mississippi, New York, Oklahoma, Penn- 
sylvania, Rhode Island, Texas and Wisconsin 
The faults of these state laws, according to 
Cole, include their wide variation, making 
their application to an individual case quite 
complex, and their restriction in coverage 
of administration of the 


creditor 


to certain types 

benefit plans, notably trusts 
He recommends that the 

statutes” be put on more of a blanket cov- 


“spendthrift 


erage basis, applying to all reasonable benefit 
programs and their administration. The 
enaction of a federal law to eliminate con- 
flict of laws among the states in this area 
is also suggested. 


Wages Escheat Too 


Unclaimed back wages may ultimately 
vest in the state. 


All states have an escheat statute. 


Unde1 
these statutes, unclaimed money in bank 
accounts, insurance policies, dividends, refunds, 
wages, etc., after a period of time pass into 
the possession of the state. That is, the state 
takes charge of these funds for the unknown 
owners and by court order absolves the payor 
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all liability for the payment of the 


funds. 


Irom 
unclaimed 
Recently United States Steel found itself in 
this anomalous position in New Jersey: It 
had a fund of unclaimed wages amounting to 
$276,000. More than half of this the com- 
pany had had on its books for more than six 
The balance of these unclaimed wages 

In a situation like 


vears 
was of more recent origin. 
this, the employer is required to notify the 
state through the attorney general of the 
existence of unclaimed money and the length 
of time which the company has tried unsuc- 
cessfully to locate the employee to whom the 
wages are due. The employer will have to go 
to court (in a friendly action) and have the 
state in accordance 


fund awarded to the 


with the 
Check your 
funds subject 


state’s escheat law. 
Do you have wage 


statute ? 


records 
to the escheat 


Union Trials 
Only an abuse of administrative due 
process will warrant judicial interven- 
tion with union's findings. 

which the courts follow 

decision of a 


Che general rule 


when asked to overrule the 


the expulsion ota 
something like the old wifely 
“You made your bed, now lie 


union trial calling for 
member is 
admonition 
in it.” 

A member of a voluntary association (a 
bound by the 


union) is expected to be 


association’s rules, and if he is tried for a 
violation of such rules, his only claim upon 
can be that the union trial was 
the union’s 
will 


the judiciary 
not conducted in accordance with 
constitution and The 
interfere with a decision expelling a membet 


bylaws. courts 


if it appears that the rules of the association 
governing expulsion are not being observed, 


or if the accused member has not been 


afforded which 


rudimentary rights 


to defend 


those 


him an opportunity himself 


give 


against the charges made. These rights 


include notice of the charges made against 


and te 
oppor- 
refute the 


him, an opportunity to be present 


cross-examine his accusers, and an 


make a defense and 


However, the law 


tunity to 


evidence does not require 


that 
trial for expulsion, and procedural matters 
review by 


technical accuracy be observed in a 


of this trial are not subject to 


the judiciary 
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maintain 
from 


manufacturers 
notice 


houses at which 
stocks used to fill orders on 
manufacturers. constitute direct out-of-state 
inflow to retail drugstore chain. Public 
warehouses are links in the chain of inter- 
state commerce, not the recipients of out-of- 
state inflow, and the direct inflow is received 
by those who receive products from the 
warehouses. (United Cigar-Whelan Stores 
Corporation and Whelan Drug Company, Inc 
114 NLRB, No. 185, and 115 NLRB, No 
188.) 


(G) Local Public Utilities and Transit 
Systems 

Such enterprises, affecting 
must have annual gross value of business 
of at least $3 million. (Greenwich Gas Com- 
pany and Fuels, Inc., 110 NLRB 564; Cascade 
Natural Gas Company, 110 NLRB 947; 
Southern Wyoming Utilities Company, 110 
NLRB 1490; Southwest Mississippi Electric 
Power Association, 110 NLRB 1884; Charles- 
ton Transit Company, 111 NLRB 1214; Clay 
Electric Cooperative, Inc., 111 NLRB 175; 
Subtrban Transit, Inc., 111 NLRB 1251.) 

In modification of the Greenwich Gas 
standard, the Board will assert jurisdiction 


commerce, 


The Developing Law 


' Power Cooperative, 


over local transit systems, local retail pub- 
lic utility systems, and local retail electric 
cooperatives affecting commerce whose gross 
volume of business is $3 million or more per 
annum. It will assert over 
wholesale electric utilities in accordance with 
the Jonesboro standards. (Central Electric 
113 NLRB 1059; Central 
3, No. 275.) 


jurisdiction 


Operating Company, 115 NLRI 

The Board declined to assert jurisdiction 
over a public utility supplying water to in- 
dustrial, commercial, government and resi- 
dential users within the state, since the total 
$1,762,350 is less than 
local public 


annual revenue of 
the $3 million standard for 
utilities; it is immaterial for jurisdictional 
purposes that the employer’s annual sales 
to industrial firms which are engaged in 
commerce exceeds $100,000 annually. (Gary 
Hobart Water Corporation, 115 NLRB, 
No. 253.) 
Where a 
pany annually received $278,580, of which 
approximately $16,000 was derived from 
operating one bus within a city transport- 
ing members of the general public and of 
the remaining revenue at least $100,000 was 
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received directly from mining companies 
engaged in interstate commerce for trans- 
porting their employees to mine sites, the 
Board did not apply the Greenwich Gas $3 
million standard because the transportation 
company was more closely like a charter 
system than a public utility transit system, 
but the NLRB asserted jurisdiction under 
the Whippany Motors $100,000 indirect out- 
flow standard. (Potash Mines Transportation 
Company, Inc., 116 NLRB, No. 179.) 


(H) Office Buildings 

An office building operation will be taken 
only when the employer which owns or 
leases and operates the office building (1) 
is itself otherwise engaged in interstate 
commerce, and (2) utilizes the building pri- 
marily to house its own offices. (McKinney 
Avenue Realty Company (City National 
Bank), 110 NLRB 547; cf. American Repub- 
lics Corporation, Petroleum Building Depart- 
ment, 110 NLRB 870; The Connecticut Bank 
and Trust Company, 114 NLRB, No. 200.) 


(1) Industrial Buildings 


Where the company was engaged in the 
business of owning and leasing industrial 
floor space and selling water, steam and 
electricity to its tenants, the Board applied 
office building standards because, “the con- 
siderations underlying the McKinney deci- 
sion are equally true of industrial building 
enterprises where the Employer is 
also engaged in the essentially local opera- 
tion of furnishing no more than space for 
the use of others.” (East Newark Realty 
Corporation, 115 NLRB, No. 75.) 


(J) National Defense 


The Board will assert jurisdiction over 
enterprises of this type only if they are 
engaged in providing goods or services di- 
rectly related to national defense pursuant 
to government contracts, including sub- 
contracts, in the amount of $100,000 or more 
a year. (Maytag Aircraft Corporation, 110 
NLRB 594; Ready Mixed Concrete Company, 
110 NLRB 1251; Hospital Hato Tejas, 111 
NLRB 155; Fort Knox Construction Com- 
pany, 112 NLRB 140; F. M. Reeves and Sons, 
Inc., 112 NLRB 295; E. I. du Pont de Ne- 
mours and Company (Indiana Ordinance 
Works), 112 NLRB 435; Thiokol Chemical 
Corporation (Langhorn Division), 113 NLRB 
547; Long Meadow Farms Cooperative, Inc., 
115 NLRB, No. 70; Federal Services, Inc., 
115 NLRB, No. 270; E. I. du Pont de Ne- 
mours and Company (Dana Plant), 116 
NLRB, No. 36; Hancock Electronics Corpo- 
ration, 116 NLRB, No. 57. 
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(K) Restaurants 

For jurisdictional purposes, the NLRB 
treats restaurants and restaurant operations 
as falling into the same category as retail 
establishments and applies the jurisdictional 
standards set out in Hogue and Knott to the 
restaurant industry generally. (Bickford’s, 
Inc., 110 NLRB 1904; Greyhound Post 
Houses, Inc., 110 NLRB 1638: The Brass 
Rail, Inc., 110 NLRB 1656; International Idle 
wild Catering Corporation, 110 NLRB 1639; 
The Union News Company, 112 NLRB 584.) 


(L) Industrial Catering 


The Board declines to assert jurisdiction 
over an employer who operates 12 cafe- 
terias for the primary purpose of serving 
employees of a large aircraft company, since 
employer’s operations do not meet any of 
the Board’s jurisdictional standards. The 
3oard finds no basis for modifying existing 
restaurant standards by distinguishing be- 
tween employer engaged in industrial cater- 
ing and employer engaged in restaurant 
operations. (C. R. Brown, d.b.a. C. R. Brown 
Cafeterias, 115 NLRB, No. 276.) 


(M) Secondary Boycott Situations 
In such cases, if the primary employer 
involved does not meet any of the stand- 
ards, the NLRB will take into consideration 
for jurisdictional purposes not only the 
operations of the primary employer, but 
also the operations of any secondary em- 
ployers to the extent that the latter are 
affected by the conduct involved. It is not 
the particular business between the primary 
employer and the secondary employer at 
the location affected, but rather the entire 
business of the secondary employer at that 
location that governs in applying the NLRB’s 
standards in secondary-boycott 
situations. (Jnternational Brotherhood of 
Teamsters, Chauffeurs, Warehousemen and 
Helpers of America, General Drivers and 
Helpers Local No. 554, and Chauffeurs, Team 
sters and Helpers Local No. 608, AFL (Mi 
Allister Transfer, Inc.), 110 NLRB 1769; 
Marie T. Reilly, d.b.a. Reilly Cartage Company 
and Chauffeurs, Teamsters and Helpers “Gen 
eral” Local Union No. 200, AFL, 110 NLRB 
1742; Local 1976, United Brotherhood of Car- 
penters & Joiners of America, et al. (Sand 
Door and Plywood Company), 113 NLRB 
1210; Local 11 United Brotherhood of Car- 
penters & Joiners of America, et al. (General 
Millwork Corporation), 113 NLRB 1084.) 
The Board asserted jurisdiction in a sec- 
ondary boycott case involving a primary 
employer admittedly engaged in interstate 
commerce, even though none of the secondary 


jurisdictional 
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employers met any of the commerce stand- 
ards, since the Board’s jurisdiction does not 
depend on the inclusion of secondary em- 
ployees within the 3oard’s 
direct authority under the provisions of the 
NLRA. (Local 688, Warehouse & Distribu- 
tion Workers Union, affiliated with Interna- 
tional Brotherhood of Teamsters, Chauffeurs, 
Warehousemen & Helpers of America, AFL- 
CIO (Coca-Cola Bottling Company of St 
Louis), 115 NLRB, No. 251.) 


scope of the 


(N) Construction Contractors 


Jurisdiction will be asserted over a gen- 
eral construction contractor on the basis of 
(1) the total volume of his business, or (2) 
the dollar value of the general construction 
which he undertakes to discharge. (Car 
penters Local Union No. 1028, United Broth- 
erhood of Carpenters & Joiners of America, 
AFL (Dennehy Construction Company), 111 
NLRB 1025.) 


(O) Franchise Enterprises 

For the purpose of asserting jurisdiction 
over automobile dealers or over distributors, 
any other industry 
establishment 
multistate en 


retail, in 
retail 


wholesale or 
local 
agreement with a 
NLRB will apply the 
jurisdictional standards as are applied to 
retail establishments. (Wtlson-Olds 
mobile, 110 NLRB 534; Goff-McNair Motor 
Company, et al., 110 NLRB 680; Wallace 
Votors, Inc., 110 NLRB 682; Coca-Cola Bot 
tling Company of San Angelo, 110 NLRB 
691; Hartman Brothers, et al., 110 NLRB 711; 
Homer Chevrolet Company, 110 NLRB 
825: Morris and Horner, Inc., 110 NLRB 953; 
Clauson’s Garage Company, 110 NLRB 1178.) 


where a has a 
franchise 
terprise, the same 


other 


(P) Multiemployer Associations 

In multiemployer cases, the past practice 
is continued of considering all association 
members who participate in multiemployer 


bargaining as a single employer for jurisdic- 


tional purposes. The Board will consider 
the totality of the operation of the associa- 
tion members and, if any of the standards 
is met, the Board will assert jurisdiction 
over individual members of the association. 
(Insulation Contracts of Southern California, 
Inc., Insulation Contractors of Southern Cali- 
fornia, and Plant Insulation Company, 110 
NLRB 638; Los Angeles County District 
Council of Carpenters, United Brotherhood 
of Carpenters & Joiners of America, AFL- 
CIO, 115 NLRB, No. 10.) 


The Board will consider all 
members who participate in multiemployer 


association 
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bargaining as a single employer for jurisdic 
tional purposes. (i. F. Shuck Construction 
Company, Inc., and The Seattle Construction 
Council, 114 NLRB, No. 116.) 


(Q) Newspapers 
must (1) hold 
interstate 


A newspaper 
membership in or 
news services, or publish nationally syndi- 
cated features, or advertise nationally sold 
products, and (2) have volume of 
business of at least $500,000 annually. (The 
Daily Press, Inc., 110 NLRB 573; The Daily 
Review, Inc., 111 NLRB 763; Herald Pub- 
lishing Company of Bellflower, 114 NLRB, 
No. 23; The Jacksonville Company 
116 NLRB, No. 141.) 


company 
subscribe to 


gross 


Journal 


(R) Radio and Television Stations and 
Telephone and Telegraph Systems 


Jurisdiction will be 
enterprises only if the 
particular enterprise amounts to at least 
$200,000 annually. (Hanford Broadcasting 
Company (Kings), 110 NLRB 1257; Arkan 
sas Airways Company, Owner & Operator 
KXLR Radio Station, 110 NLRB 1920; South 
P. R. Broadcasting Corporation, d.b.a. Radio 
Station WISO, 111 NLRB 272; Tele- 
phone Company Ohio, 112 1225.) 


such 
of the 


asserted over 


gross income 


General 


NLRB 


(S) Banks 
\W here the 


by a bank to 
$15 million, the Board asserted jurisdiction 
on the basis of $50,000 or more direct out- 
flow standard. (The Connecticut Bank and 
Trust Company, 114 NLRB, No. 200.) 


annual volume of checks sent 


out-of-state banks exceeded 


(T) Nonprofit Educational Institutions 


Where a nonprofit educational institution 


is engaged in a research project for the 
Department of Defense, jurisdiction is as- 
(Massachusetts Institute of Technol- 
ogy (Lincoln Laboratory) 110 NLRB 1611; 
South Bend Broadcasting Corporation and 
Michiana Telecasting Corporation, 116 NLRB, 


No. 146.) 


serted. 


(U) Plenary Jurisdiction 

The Board applies its standards for tak- 
ing jurisdiction in the 48 states to Puerto 
Rico, Alaska and Hawaii. (Sirto Ortega 
d.b.a. Sixto, 110 NLRB 1917: The Virgin 
Isles Hotels, Inc., 110 NLRB 558; Union Cab 
Company, 110 NLRB 1921; Conrado Forestier, 
d.b.a. Cantera Providencia, 111 NLRB 848; 
W. P. R. A., Inc., 111 NLRB 1097; South 
P. R. Broadcasting Corporation, d.b.a. Radio 
Station WISO, 111 NLRB 272; Homer W. 


272; 
Robinson, d.b.a, Alaska Beverage Company, 
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111 NLRB 995, dismissal affirmed C. C. 4-9, 
June 14, 1956.) 


Where the employer operated a ware- 
house and two stores in the District of Col- 
umbia aud one store in Alexandria, Virginia, 
in the retail sale of stationery, office furni- 
ture and other office supplies, the Board 
asserted jurisdiction over the District of 
Columbia warehouse, although the com- 
merce facts reveal that the employer does 
not meet the minimum jurisdictional stand- 
ards for interstate retail chains. (M.S. Ginn 
& Company, 114 NLRB, No. 25; National 
Truck Rental Company, Inc., 114 NLRB, No. 
26.) 


(V) Integrated Enterprise 


Whether two or more companies are to 
be considered a single integrated enterprise 
for the purpose of jurisdiction depends 
upon the consideration of the following fac- 
tors: (1) control of labor relations among 
the companies with respect to hiring and 
discharging employees, setting wage rates, 
establishment of vacations and other em- 
ployee benefits; (2) interchange of em- 
ployees; (3) common owners and/or officers 
of the companies; (4) separate or common 
bank accounts, tax returns, accounting sys- 
tems; (5) integration of operations; (6) 
kinds of raw materials, products or serv- 
ices; (7) separate or common purchases 
and sales; (8) proximity of the plants; (9) 
degree of company autonomy; and (10) 
separate or common financing. (Venus 
Die Engineering Company, 110 NLRB 336; 
Youngstown Tent and Awning Company, 110 
NLRB 835; Modern Linen & Laundry Serv- 
ice, Inc., 110 NLRB 1305 and 114 NLRB, No 
41; The Scranton Times, 111 NLRB 780; 
Safeway Transit Company, 111 NLRB 1359; 
The Union News Company, 112 NLRB 584; 
Orkin “The Rat Man,” Inc., 112 NLRB 762; 
Central Dairy Products Company, Steffen’s 
Branch, 114 NLRB, No. 182; Orkin E-ter- 
minating Company, Inc. (of Kentucky), 115 
NLRB, No. 93; Potato Growers Cooperative 
Company, 115 NLRB, No. 202; Herman 
Brown Service Company, 115 NLRB, No 
214; Engine Rebuilding Corporation and En- 
gine Parts Corporation, 115 NLRB, No. 279; 
Clark Concrete Construction Corporation, 116 
NLRB, No. 42; Moving Picture Machine 
Operators Local No. 159 of the International 
Alliance of Theatrical Stage and Moving 
Machine Operators of the United States and 
Canada (Rainier Theatre Corporation), 115 
NLRB, No. 148; Electrical Contractors of 
Troy and Vicinity, 116 NLRB, No. 48; San 
Manuel Copper Corporation, 116 NLRB, No. 
145. 
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(W) ‘Period for Determining Jurisdiction 


The Board will not consider predictions 
with respect to future operations but uses 
a yearly period proximate to the filing of 
the representation petition or unfair labor 
practice charge, the most recent calendar 
year or fiscal year being the yardstick for 
determining the impact of the employer’s 
operations upon commerce. Absent special 
circumstances, the Board is not concerned 
with the characteristics of the annual period 
selected. (/. M. Reeves and Sons, Inc., 112 
NLRB 295; Aroostock Federation of Farm 
ers, Inc., 114 NLRB, No. 97; Bischof Die and 
Engraving, 114 NLRB, No. 208; Western 
Machine & Tool Company, 115 NLRB, No. 
156.) 

The Board projects weekly or monthly 
business figures to compute annual amounts 
(American Television, Inc., of Missourt, 111 
NLRB 164; Columbia-Southern Chemical 
Corporation, 110 NLRB 206 (two-month fig- 
ures); Safrit Lumber Company, Inc., 111 
NLRB 657 (eight-month figures); Carpenter 
Baking Company, Inc., 112 NLRB 288 
20-week figures).) 


(X) Accumulating Standards 


The Board has determined that unless an 
employer’s value of operations meets one 
of the Board’s new independent jurisdic- 
tional standards, it will not accumulate 
these standards in order to determine juris- 
diction. (Wilson-Oldsmobile, 110 NLRB 534; 
Rodgers Brothers Wholesalers, 227 F. (2d) 
687 (CA-5, 1955), affirming NLRB dismissal, 
110 NLRB 604, rehearing denied, 229 F. (2d) 
170 (CA-5, 1956).) 


(Y) Exceptions to Accumulating Standards 


Jurisdiction will not be asserted over the 
following: 

(1) Hotels (The Virgin Isles Hotel, Inc., 
110 NLRB 558.) 

(2) Taxicab companies (Checker Cab Com 
pany, and Baton Rouge Yellow Cab Company, 
Inc., 110 NLRB 683; Union Cab Company, 
110 NLRB 1921; Tanner Motor Tours, Ltd., 
112 NLRB 275.) 

(3) Harness racing tracks—Where the 
employees of a service contractor (Pinker- 
ton’s) are closely integrated and virtually 
included in an industry (harness racjng 
track) over which the Board does not assert 
jurisdiction as a matter of policy, the Board 
will not assert jurisdiction over the service 
contractor. (Pinkerton’s National Detective 
Agency, Inc., 114 NLRB, No. 215.) 

[The End] 
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American Business .. . 


W HO OWNS the nation’s busi 
ness?’ In an attempt to answer this question the New York 
Stock Exchange, in conjunction with the major exchanges 
throughout the United States, conducted the 1956 Census o/ 
Shareowners. Findings of this survey indicated that two thirds 
of all the shareowners who hold stock in publicly held busi 
nesses earned under $7,500 a year. Those whose income was 
as little as $3,000 a year or less hold 11.6 per cent ; those whose 
income was between $3,000 a year and $5,000, 26.1 per cent; 


and between $5,000 and $7,500, 26.4 per cent. 


' 

STOCK OWNERSHIP by in 
come levels indicates that stock ownership is participated in to 
some extent by all. About 2.8 per cent of the $3,000-or-under 
income group own stock. Between $3,000 and $5,000, some 
5.9 per cent own shares, and in the $5,000 to $7,500 income 
bracket, 11.6 per cent own stock, The significance is clearly 
seen when one realizes that only 28.6 per cent of those who 
earn $7,500 or more a year own stock, so that all income groups 
invest in stock. 

Women shareowners outnumber men and hold 51.5 pet 
cent of the total publicly owned shares. Shareowners are 
younger today than ever before. Some 26.9 per cent are 
between 21 and 34 years of age. The next largest group is 
the 55 to 64 age bracket, which accounts for 24.4 per cent of 
the shares owned. The average shareowner is 48 years old. 

Most important, perhaps, is that individuals own 50.9 per 
cent of outstanding public issues or 4.3 billion shares. All 
but 250 million of these shares are common stock issues. Men 
own and hold more common stock than women. The reverse 


is true for preferred shares. 


ry 

| HE STOCKHOLDER who 
owns one share of stock in a single corporation is as much an 
owner of American industry as an individual who owns thou 
sands of shares. Each has the opportunity to participate in 
the growth and expansion of the country’s business and to 
invest in its future for his own security. Mr. G. Keith Funston 
president of the New York Stock Exchange, accurately stated 
“The owners of the world’s richest nation—men, women, and 
children—are products of every section of the country, every 


occupation and every walk of life.” 
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